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BEFORE THE NATIONAL GREEN TRIBUNAL 

(WESTERN ZONE) BENCH, PUNE 

 
APPLICATION No.184/2015 (WZ) 

[M.A. No.77/2016, M.A. No.194/2016, M.A. 
No.186/2016] 

 
 

CORAM: 

HON’BLE DR. JUSTICE JAWAD RAHIM 

(JUDICIAL MEMBER) 

HON’BLE DR. AJAY A.DESHPANDE 

(EXPERT MEMBER) 

 

In the Matter of: 

 

Mr. Tanaji Balasaheb Gambhire 

Age : Adult, Occupation : Service 

R/o. Flat No.16, CTS-296, Laxmi 

Apartment, Near Shivaji 

Maratha High School, White 

House Lane, Shukrawar Peth, 

Pune – 411 002. 

….APPLICANT 
 

VERSUS 

1. The Union of India, 

Through the Ministry of Environment & Forest, 

Government of India, 

Paryavaran Bhawan, CGO Complex, 

Lodhi Road, New Delhi-110 003. 

 

2. The Principal Secretary,  

Environment Department, 

                       Government of Maharashtra, 

15th Floor, New Administrative Building, 

Mantralaya, Mumbai – 400 032. 

 

3. State Level Environment Impact  

Assessment Authority 

         Through Member Secretary 
         15th Floor, New Administrative Building 
         Mantralaya, Mumbai – 400 032. 

ANNEXURE-A-2

TRUE COPY
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4. Maharashtra Pollution Control Board 
 Through its Member Secretary, 
 Kalptaru Point, 3rd Floor, Near Sion Circle, 
 Opp. Cine Planet Cinema, Sion (E), 
 Mumbai. 
 
5. Maharashtra Pollution Control Board 
 Through its Regional Officer, SRO-1 
 Jog Centre, 3rd Floor, Mumbai-Pune Road, 
 Wakadewadi, Pune – 411 003. 
 
6. Pune Municipal Commissioner 
 PMC Building, Shivajinagar, 
 Pune – 411 005. 
 
7. City Engineer 
 Pune Municipal Corporation, 
 PMC Building, Shivajinagar, 
 Pune – 411 005. 
 
8. District Collector – Pune 
 President – District Environment Committee, 
 Pune. 
 
9. M/s. Goel Ganga Developers India Pvt. Ltd. 
 3rd Floor, San Mahu Complex, 
 Opp. Poona Club, 5, Bund Garden, 
 Pune – 411 001. 

   .……RESPONDENTS 

 

Counsel for Applicant(s): 

Mr. Shriram P. Pingle, Advocate 

Counsel for Respondent(s): 

Mr. S.S. Sanyal, Advocate a/w Mrs. Supriya Dangare, 
Advocate for Respondent Nos.4 and 5 
Mr. P.S. Suryavanshi, Adv. for Respondent Nos.6 & 7 

  Mr. S.V. Mishra, Senior Advocate a/w Mr. Sachin S. 
Bhalerao, Advocate for Respondent No.9 

 

Date: 27th September, 2016 
 

ORDER/JUDGMENT 
 

1.      This Application, numbered as 184/2015 

invoking jurisdiction of this Tribunal, is under Section 

14 and 15 of the National Green Tribunal Act, 2010 
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(for short ‘NGT Act’). The Applicant Tanaji Balasaheb 

Gambhire has sought certain directions against the 9th 

Respondent – Project Proponent (PP) M/s Goel Ganga 

Developers India Private Limited who is said to have 

envisaged construction venture to construct a 

commercial and residential complex. 

2.  In the Application, the Applicant has sought 

following directions: 

  A.  Direct the Respondents to demolish the illegal 

structures at the site in question and restore 

the area to its original position.  

  B. Direct the State Level Impact Assessment 

Authority and the Maharashtra State Pollution 

Control Board to initiate appropriate action 

against the project proponent for violation of the 

provisions of EIA notification, 2006 and other 

applicable laws.  

  C. Direct Respondent No.2 to take appropriate 

action against the State Level Impact 

Assessment Authority for granting environment 

clearance in violation of the provisions of EIA 

Notification, 2006.  

   D. Direct the State Level Impact Assessment 

Authority and the Maharashtra State Pollution 

Control Board to disclose all such projects 

which have been granted post facto clearance or 

have been constructed without taking prior 

environment clearance.  

   E. Having regard to the damage to the public 

health, property and environment, principles of 

sustainable development and polluter pays 

principles and direct the Respondent No.9 to 
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deposit a heavy amount of compensation to the 

environment relief fund.   

          

3.  In support of the reliefs so sought, he has 

averred factual and legal aspects to which we shall 

refer briefly now.  

a. The 9th Respondent obtained Environmental 

Clearnace (for short ‘EC’) for its project at Survery 

Nos.35 to 40 in Village Vadgaon Budruk, 

Sinhagad Road, Pune. The project conceived and 

approved by said EC is to construct 12 buildings 

with stilt, basment plus 11 floors vertically for 

552 flats, 50 shops and 34 offices. The total plot 

area is 79,100 sq.mts while the total built-up 

area is to 57,658.42 sq.mtrs. 

b. The EC was obtained by the 9th Respondent-PP 

on 4th April, 2008 and thereafter, PP has 

commenced construction activity. The Applicant 

has not brought in question the EC dated 4th 

April, 2008 but has other serious grievances. 

c. The Applicant would contend that after the 

project of 9th Respondent–PP has sufficiently 

progressed, the Member Secretray of 

Maharashtra Pollution Control Board (MPCB) 

caused inspection of the construction activity on 

31st August, 2015 and thereafter, granted a 

personal hearing to the Respondent No.9-PP in 

respect of MPCB findings. The Minutes of the 

Meeting held on 31st August, 2015 show that the 

Regional Officer of the MPCB had reported non-

compliance of the terms on which EC was 

granted to the 9th Respondent. In that, there is 

clear statement that though the EC was for 

construction of 12 buildings but the Respondent 

No.9-PP has built 15 buildings and increased 
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number of flats from 552 to 738 as also the 

number of shops was increased from 84 to 111. 

d. The Minutes of the Meeting further show that the 

representative of PP had accepted the non-

compliance to the conditions of EC in increasing 

the construction of number of buildings, number 

of flats, offices and shops. 

e. The Minutes of the Meeting would also record 

that consent for additional building of Ground 

plus 30 Floor was not taken though the civil work 

of its construction was in progress. 

 

4.         The Applicant relies on such material 

information recorded in the Meeting to contend that 

there was clear finding on inspection by the competent 

authority i.e. MPCB that the Respondent No.9-PP had 

not complied with the conditions of the EC granted. 

Reference is also made to the fact that MPCB having 

noticed such non-compliance had directed the 

Respondent No.9-PP to voluntarily stop construction 

activity till modified EC is obtained. Consequently, 

having noticed deliberate violation of the conditions of 

EC and non-compliance of its voluntary closure 

directions, MPCB had issued direction not only for 

stopping further construction activity but directed 

disconnection of electricity to the project by its Order 

dated 30th September, 2015.   

5.  The Applicant further points out that despite 

such lapses on the part of the Respondent No.9-PP, it 
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managed to get the Occupancy Certificate for part of 

the project which is complete and has virtually 

occupied it. This, according to the Applicant, is in 

total violation of the legal mandate that mandatory 

consent of operate should be obtained before the 

project activity is undertaken.   

6.  Amongst other issues raised he points out to 

the fact that building plan for construction activity of 

the project was revised by Respondent No.9-PP nine 

times. This, according to him, illustrates the 

significant modification in the scale of construction in 

terms of area, plinth area and floor heights, besides 

change in lay-out scheme. Refering to condition No.5 

of the EC. It is alleged that the scope of the project in 

terms of built up area has changed. Moreover, the 

project lay-out as well as number of buildings also has 

substantially changed. Thus, the Respondent No.9-PP 

was obliged to obtain modified EC before undertaking 

such activity which is in total deviation to the original 

EC. Citing numerous statistical data, the Applicant 

would further claim that the construction activity 

carried out by the Repsondent-9 PP has grossly 

exceeded the scope of the project as approved by EC 

in terms of built up area and configuration of project. 

7.  Based on these facts, he would contend that 

the project activity is not as per the proposal which 
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was considered and approved by Ministry of 

Environment and Forest while granting the original 

EC on 4th April, 2008 and therefore there is gross 

violation of EC condition.  

8.  The other contention urged by the Applicant is 

to indicate failure on the part of the Statutory 

Authorities like Pune Municipal Corporation (PMC), 

State Level Environment Impact Assessment Authority 

(SEIAA), Department of Environment, State of 

Maharashtra (DoE) in discharge of its statutory 

functions. In this regard, he contends that Pune 

Municipal Corporation (for short ‘PMC’) was well 

aware of such violations but granted Completion 

Certificate. Reference was made to page-36 of the 

Rejoinder where it is stated that violation of non-

compliance of EC was well within the knowledge of the 

concerned officer of PMC. He then refers to the action 

taken by Deputy Engineer of Building Construction 

Department of PMC who having realised the blanket 

violation of EC then, had directed Respondent No.9-PP 

on 20.2.2015 not to continue construction activity 

without obtaining amended EC. It is alleged, despite 

such clear direction of the Deputy Engineer, the 

Respondent No.9-PP continued construction as per its 

revised approved lay-out by PMC which depended 

totally on the validity of the EC. Thus, he contends 
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that grant of revised lay-out plan by PMC itself is not 

tenable and consequently the construction activity 

being illegal needs to be restrained.   

9.  In this regard he would refer to the order 

passed by PMC imposing fine of Rs.1,57,00,000/-  for 

illegal occupancy of part of the project building which 

Respondent No.9-PP without remorse has accepted 

and deposited on 23rd October, 2015.  

10.  The Applicant has further alleged total 

inaction on the part of SEAC and SEIAA and to 

substantiate his contention refers to the material on 

record which shows that SEAC sub-committee visited 

the project site on 29th February, 2014 with an object 

to verify compliance of the 2008 EC conditions. 

During such visit, it noticed non-compliance of the EC 

by Respondent No.9-PP but conveniently failed to 

record that Respondent No.9-PP had increased the 

project activity in terms of buildings, built-up area, 

etc. The report of SEAC Committee is described as 

cursory, casual, unscientific and against realities. It is 

only later that SEIAA on the basis of query/complaint 

of Applicant, on 3rd August, 2015 took action and in 

this regard proposed directions were issued under 

provisions of Section 5 of Environment (Protection) 

Act, 1986, by State Department of Environment (DOE) 

in August 2015 and thereafter, no follow up action 
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was taken in terms of the directions. SEIAA which is 

competent to take independent decision and action 

against the violators of EC conditions and Project 

Proponents has failed to initiate any action. What he 

tries to say is that SEIAA, being specialised body, 

should have used its conferred power to take action 

rather than referring or depending on the action taken 

by Department of Environment. Thus, he contends 

that SEAC, SEIAA and DOE have jointly and severally 

failed to discharge its statutory function in taking 

appropriate legal permissible action against 

Respondent No.9-PP restraining such illegal activity 

for non-compliance thereby enabling the Respondent 

No.9-PP to further violate the EC mandate. He would 

contend that by keeping the proceedings before it, 

SEIAA has virtually allowed the Project Proponent to 

proceed with the illegal construction thereby 

wandering DoE direction issued on 3rd August, 2015. 

11.  On above set of facts, he has sought certain 

reliefs as recorded by us in the para supra.  

12.  On admission of this Application, Notice was 

caused to all the Respondents who are total nine in 

numbers. Amongst them Union of India through 

Ministry of Environment and Forest -1st Respondent, 

The Principal Secretary, Environment Department – 

2nd Respondent, State Level Environment Impact 
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Assessment Authority – 3rd  Respondent, Maharashtra 

Pollution Control Board – 3rd Respondent, Regional 

Officer, Maharashtra Pollution Control Board – 5th 

Respondent, Pune Municipal Corporation – 6th 

Respondent, City Engineer, Pune Municipal 

Corporation – 7th Respondent, District Collector, Pune 

– 8th Respondent, M/s. Goel Ganga Developers India 

Pvt. Ltd. – 9th Respondent. Amongst all, initially the 

Respondent No.9-PP resisted the proceedings but we 

have noticed a very strange conduct of the Secretary 

of Department of Environment falling in line with the 

Respondent No.9-PP as could be seen from the 

conduct.   

13.  The record would show that all the 

Respondents have responded to the Notice in this 

Application as recorded by us on 23rd December, 

2015. Certain observations made in the preamble of 

that Order at paragraph Nos.1 and 2, would itself 

show that this Tribunal had taken a note o6 the 

manner in which the Respondents reacted to initiation 

of the action by the Applicant. In para No 2-3 at page-

2 of the Order and the last para on the same page, we 

have summarised what we noticed. Ultimately being 

convinced that the Applicant had made out prima 

facie case for grant of interim relief, lest, the 

Respondent No.9-PP emboldened by the inaction on 
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the part of Statutory Authorities as likely to proceed 

with the construction activity which was shown by the 

Applicant to be legally impermissible if restrained, 

orders were passed against Respondent-9 PP. We had  

also simultaneously directed PMC to ensure that no 

further construction of whatsoever nature is carried 

out and called for report from it regarding what is the 

status of construction at the site within 10 days. As is 

expected, Respondent No.9-PP entered contest and 

sought vacating the Interim Order but when 

confronted with certain factual aspects, made a 

statement that no construction activity is going on 

and it has stopped the construction. We feel it will be 

worth to record that we have taken into consideration 

contention urged on behalf of the Respondent No.9-PP 

to seek vacating of the order but we opined that let the 

pleadings be completed to allow all stakeholders who 

virtually prosecute and defend action through this 

Application. We also see from proceeding, considering 

the urgency, this Application was initially heard on 

merit in part. This is exactly what the Respondent 

No.9-PP also submitted on 16th March, 2016 

persuading us to expedite the hearing.  

14.  We have thus heard substantially the learned 

Counsel for the Applicant, Respondent Nos.1 to 8 and 
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the learned Senior Counsel Mr. Mishra assisted by Mr. 

Sachin Bhalerao for the Respondent No.9-PP.   

15.  We have given our careful consideration to all 

the legal and factual contentions urged by learned 

Advocates. While the learned Counsel for the 

Applicant relies mainly on the original EC dated 4th 

April, 2008 and present factual aspect showing there 

is marked difference in the project itself and the 

project has virtually changed from what it was 

originally conceived in terms of increase of number of 

buildings, plinth area, shops and other commercial 

activities. We have summarized the contentions of the 

Applicant and would like to repeat it as the same is 

relied upon by the Applicant.  

16.  Now, we need to refer to contentions of Mr. 

Mishra, the learned Senior Counsel for Respondent 

No.9-PP who in his persuasive eloquence asserted that 

project as conceived itself was legally permissible and 

during construction activity they have ensured there 

is absolutely no violation of any statutory regulations. 

He would contend that present construction activity, 

in terms of the FSI i.e BUA, is within the legally 

permissible limit and thus, refers to the numerical 

numbers by which the extent is measured. The 

affidavit filed in this case by Mr. Atul Jaiprakash Goel 

representing Respondent No.9-PP contains a 
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statement in para-14 to the fact that EC dated 4th 

April, 2008 issued by MoEF was to allow construction 

activity comprising of the utilization of the F.S.I (Floor 

Space Index)/BUA, to the extent of 57,658.42 

sq.mtrs., based on the conceptual plan prepared by 

Respondent No.9. He further states that granting of 

permission to utilize FSI to the extent of 57,658.42 

sq.mtrs was will within the EC limits.  

17.  On the basis of such statement, Mr. Mishra 

would submit that at any stretch of imagination, the 

contention of the Applicant cannot be sustained 

because he is trying to allege violation when the 

constructed structure is well within sanctioned 

FSI/BUA of 57,658.42 sq.mtrs.   

18.  He would further rely on an order passed by 

Secretary, Department of Environment on 31st May, 

2016 No.C.A.-2015/CR-6/TC-3 which is produced 

before this Tribunal after this case was reserved for 

judgment on 23rd May 2016. Relying on it, he would 

submit that SEIAA who had issued direction on 30th 

August, 2015 to stop construction activity  had 

referred the matter to Department of Environment for 

considering explanation of Respondent No.9-PP and 

pass appropriate order. He submitted that such an 

exercise by DOE/SEIAA was in terms of the Order 
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passed by this Tribunal on 23rd February, 2016 in 

M.A. No.21/2016 to the following effect: 

“Heard. Perused record.  

 

 Service of Notice is waived on behalf of MoEF&CC. 

Replies have been filed by Respondent Nos.2, 3, 4, 5,6, 7 & 

9. Law Officer appearing on behalf of Respondent No.8 

submits that reply filed by Respondent No.5 MPCB is 

adopted as the reply of Respondent No.8. Rejoinder dated 

22nd February, 2016 to the reply of Respondent No.9 is 

tendered. Copies of the rejoinder have been furnished to 

the Respondents.  

 

M.A. No.21/2016  

 This Application has been moved for a mandate not to 

issue ex-post facto environmental clearance to Project 

Proponent Respondent No.9. Learned Counsel appearing on 

behalf of Authorities Respondent Nos.2 and 3 makes a 

statement that they will be dealing with the application 

moved by Respondent No.9 for grant of environmental 

clearance strictly in accordance with law. In view of the 

statement made, we do not wish to interfere in the process 

of law.  

 Learned Counsel appearing for the Applicant submits 

that the Application be disposed of in terms of the 

statement made by the concerned Authorities Respondent 

Nos.2 and 3. Accordingly, this Applications stands 

disposed of with no order as to costs.  

 M.A. No.21/2016 thus stands disposed of. 

  

E.A.No. 5/2016  

 As regards Execution Application No.5/2016, learned 

counsel appearing on behalf of Applicant seeks liberty to 

carry out amendment in the Application so as to bring into 

focus the violation of the interim order dated 23rd 

December 2015, in relation to specific building construction 

and remedy available under the National Green Tribunal 

Act, 2010, before this Tribunal. Liberty granted to the 

Applicant to make necessary amendment in E.A.. 

Amendment shall be made within a week. Copies of the 

amended Application shall be furnished to the learned 

counsel appearing on behalf of Respondents. Respondents 

may file replies to the amended Application within a week 

thereafter. Advance copies of the replies be furnished to the 

Applicant who may file re-joinder thereto, if any, within 

three (3) days thereafter.  

 List this case for further consideration on 16th 

March 2016.” 

 

19.   Thus he contends that this Tribunal itself 

had directed the SEIAA to consider request of the 

Respondent No.9-PP for modification of the EC and 
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thus SEIAA being competent authority in that process 

thought fit to refer the case of the Respondent No.9-PP 

to Environment Department to take a decision about 

the violation before considering the request of the 

Respondent No.9-PP for modification of the EC to allow 

a larger construction activity.  

20.  He would submit that extent of 57,658.42 

sq.mtrs structure cannot be described as being in 

excess of the permissible limit of the EC dated 4th April, 

2008. 

21.  With reference to what transpired later, he 

would submit that Respondent No.9-PP having satisfied 

the PMC has received the Completion Certificate in 

respect of part of the building that itself is sufficient to 

establish its project is assessed as valid, permitting 

grant of Completion Certificate. 

22.  At this juncture, we would emphasise that the 

Applicant had seriously challenged the order passed by 

Secretary, Environment Department on 31st May, 2016 

describing the order as a result of direct collusion 

between the officer concerned and Respondent No.9-PP 

to defeat any order that would be passed in this 

proceedings. He had through his Counsel sought 

opportunity to file an affidavit against the affidavit of 

the Respondent No.9-PP who wanted this Tribunal to 

take note of the order dated 31st May, 2016.  
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23.  We have perused the proceedings with 

reference to the relevant date on which the arguments 

were heard on merit and date of posting of case 

reserved for judgment. The application was heard on 

merit on 23rd May, 2016 and reserved for judgment. 

During such period the order dated 31st May, 2016 has 

been passed by the Officer referred to above.  Besides, 

the Learned Counsel Mr. Misra  on behalf of project 

proponent requested us to take on record the order 

dated 31st May, 2016 before passing the Judgment. We 

took notice of the said order.  In these circumstances 

the Learned Counsel for the applicant took opportunity 

to file counter to the affidavit filed by the project 

proponent producing the order dated 31st May, 2016.  

It is quite evident that the officer concerned who has 

passed the order in question is representing the 

respondent  no. 2 in this case. Thus, he is deemed to 

have knowledge of all the stages which this case has 

passed and the fact that the case was reserved for 

judgment by the Tribunal.   It is in this context the 

order dated 31st May, 2016 passed during the period 

case is pending final decision generates questionable 

circumstances.  Further, it is seen that this order i.e. 

31st May, 2016 has been passed several months after 

the DoE issued directions to the project proponent to 

stop constructions activity on the basis that the project 
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activity is contravening the conditions of EC dated 4th 

April, 2008.  In these circumstances we have heard the 

case again on merit with reference to order passed by 

Principal Secretary, DoE dated 31st May, 2016 as 

desired by the project proponent himself.   

24.  We had allowed sufficient opportunity to 

Respondent No.9-PP and also Department of 

Environment and PMC represented by Mr. D.M.Gupte, 

learned Counsel respectively.  

25.  It is material to incorporate the relevant 

portion of the order dated 31st May, 2016 passed by 

Secretary DoE, Government of Maharashtra for clarity 

which reads thus: 

“        We also refer to the clarification issued by the 

MoEF, G.O.I. by amendment in EIA Notification 2006 

dtd. 4-4-2011, wherein the BUA was defined.  Prior to 

the amendment in EIA Notification 2006 dtd. 4-4-2011 

there was an ambiguity in definition of BUA.  The EC 

granted by the MoEF, GOI vide letter dtd. 4-4-2008 for 

construction of total BUA 57658.42 sq.m. at site was 

prior to clarification issued by the MoEF, GOI dtd. 4-4-

2011 and on the basis of the conceptual plan.  

Therefore, the same will apply prospectively and not 

with the retro-prospective effect.   

      Therefore, it reveals that even though you have 

constructed 18 buildings at site instead of 12 buildings 

by changing configuration of buildings, the total BUA 

(i.e.FSI) constructed at site is 48617.14 sq.m. which is 

within E.C. limit.  It also reveals from the inspection 

report of the Pune Municipal Corporation dtd. 2-1-2016 

that the actual construction carried out at site is 

99416.72 sq.m. at plot No.1 and 2 (i.e. FSI-48617.14 

sq.m. + Non-FSI – 50799.58 sq.m.) but the FSI 

constructed at site is 48617.14 sq.m. which is less than 

the total BUA admeasuring 57658.42 sq.m. permitted in 

the previous EC granted by the MoEF, GOI dtd. 4-4-

2008.  Hence, it is hereby concluded that there is no 

case of violation as prescribed in the EIA Notification, 

2006 and accordingly the Proposed Directions issued 

vide above referred (1) is hereby withdrawn.” 
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26.   From the extracted portion of the order it is 

clear that Secretary, DOE as virtually declared the 

activity of the Respondent No.9-PP has wholly legal, 

permissible and in support thereof has virtually 

granted a clean chit and certified the project as of now 

to be well within the permissible limits. It is material 

to note that the officer concerned has referred to FSI 

and BUA being same synonym of one aspect. How far 

this assertion in the order of the officer is legal and 

factually correct.   Hence it needs to be dealt with in 

detail for the reason, the decision as to whether the 

construction activity of the Respondent No.9-PP is 

legal or contravenes any of the environment clearance 

depend upon clear definition of FSI and BUA in terms 

of its extent. We had thus called upon PMC to file a 

statement explaining the distinction between the 

extent of area covered under BUA (built-up area). We 

are dismayed at the fact that neither the PMC nor the 

Environment Department has seriously examined 

what is F.S.I and BUA. Thus, we gave one more 

opportunity to which PMC responded through its 

affidavit dated 17th August, 2016 to which we shall 

refer.  

27.  The Deputy Engineer, PMC report which has 

been relied by Principal Secretary, DOE contains the 

present level of construction, the comparison of the 
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F.S.I and Non F.S.I area gives startling factual 

information. It needs reference and as is extracted 

herein: 

PMC report.  Dy. Engineer 

(BP) dated. 19-12-2015. 

PMC Report dt. 17-08-2016 

Total BUA (i.e. FSI) = 

48617.14 sq.m. 

       Built-up Area 

Plot F.S.I. Non F.S.I 

1 
2 

48424.66 
     630.55 

46088.47 
  4858.57 

 

28. We shall now refer to what the term Built-up 

area and Floor Spacing Index (F.S.I.) would mean in 

the domain of assessment of permissibility of the 

project activity with reference to the environment 

clearance certificate granted. It would be therefore 

pertinent to refer to the provisions of Development 

Building Rules of PMC and the project activity 

approved by the EC of 2008. 

29.  The Environment Clearance dated 4th April 

2008, has clear project description which 

unambiguously set the project limits.   

          The project proponent is proposing for construction 

of group housing project at S.No.35 to 40.  Village Vadgaon 

Budruk, Singhad Road, Pune, Maharashtra at a cost of 

Rs.10,737.14 lakh.  The project involves construction of 12 

building with Stilt, basement plus 11 floors for 502 flats, 

50 shops and 34 offices.  The total plot area is 79,100.0 

sq.m.  Total built up area as indicated is 57,658.42 sq. m.  

Total water requirement will be 745 KLD and 400 KLD of 

waste water will be generated from the buildings which 

will be treated in Sewage Treatment Plant.  The treated 

wastewater will be used for landscaping, DG set cooling 

and Horticulture purpose.  The solid waste generated from 

the buildings will be 1500 kg./day and disposed as per 

the MSW Rules, 2000.  The parking space is proposed for 

parking of 1072 cars.  (Emphasis provided) 
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30.  It is manifest from the above referred EC that 

while granting the EC, the authority had appraised 

the project with certain configuration and more 

pertinently, the Total Built up area. There is no 

reference to the term FSI area i.e. floor space index 

area. There is no ambiguity in the contents of EC and 

therefore, what can be seen from the plain reading of 

the EC is that the EC granted is circumscribed by the 

project description including its configuration and the 

Total built up area.  

31.  The term built up area has been well 

established in the parlance of Civil Engineering and 

Town Planning.  The MRTP Act, which regulate 

Regional and Town Planning in the state, authorise 

Municipal Corporation to have its own Rules, and 

PMC has notified the development control rules under 

the MRTP act in order to regulate the development 

activities in the corporation area. In order to clarify 

the existing position and the understanding of the 

terms, Built-up area and F.S.I., it would be pertinent 

to refer to the ‘Development Control Rules of the PMC, 

Pune, 1982’.  Undoubtedly, both Respondent No.9-PP 

and PMC are required to comply with the Environment 

Clearance Regulations in terms of the building 

permissions granted by PMC to Respondent No.9-PP 

under the powers conferred upon PMC by the above 
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said rules.  The said Rules define ‘built up area’ and 

FAR/FSI and the relevant definitions from these rules 

are abstracted below : 

2.1.3 : Built up area – Area covered 
immediately above the plinth level by the building or 
external area of upper floor whichever is more accepting 
the areas covered by Rule 15.4.2.  

2.39  :  Floor area Ratio (F.A.R.) --  The quotient 
obtained by dividing the total covered area (plinth area) 
on all floors excluding exempted areas as given in Rule 
No.15.4.2 by the area of the plot.   

                                       Total covered area on all floors. 

        F.A.R. =  ----------------------------------------------- 

                              Plot area.  

    Note : The term F.A.R. is synonymous with floor         
Space Index (F.S.I.) 

 

32.  From these definitions it is manifestly clear 

that the terms “built up area” and FSI/FAR are 

distinct and have different interpretation altogether.  

This would further negate the contention of 

Respondent No.9-PP that the term “built up area” was 

not clarified until the clarification issued by MoEF on 

4th April, 2011.  There could be ambiguity in 

calculation of built up area as per earlier Environment 

Clearance Regulations, but this cannot be stretched 

under any circumstances to take a plea that the built 

up area and FSI are synonymous and inter-

changeable terminologies.  We cannot accept but 

reject in totality the submissions made by PMC and 

the Respondent No.9-PP in this regard.   
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33.  Though, much has been claimed by 

Respondent No.9-PP regarding the clarificatory 

notification of MoEF dated 4th April 2011, wherein the 

term built up area has been clarified, we do not find 

any confusion or contradiction in definition of terms 

BUA and FSI.  The Respondent No.9-PP is a major 

developer and must be well versed with these 

terminologies.   

34.  From the material referred to above, it leaves 

no scope for doubt that F.S.I. and BUA are two terms 

which apply with a distinction defining different extent 

of area.   

35.  It will shake the conscious of all concerned 

when we see a deliberate attempt on the part of DoE, 

SEAC and SEIAA to confuse the issue virtually falling 

in line with misleading statements of Respondent 

No.9-PP and Deputy Engineer, PMC. It is astonishing 

that both Respondent No.9-PP and Deputy Engineer, 

PMC refer to BUA as F.S.I. Despite such clear 

distinction in definitions and interpretations of BUA 

and FSI, they had attempted to mislead DoE, SEAC 

and SEIAA in believing that BUA and F.S.I are same. 

We expect an officer conferred with professional duty 

as 06 an engineer in the Department of Building 

Permission of PMC to be very meticulous in at least 

understanding the terms which make lot of difference 
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to the fact of construction. We least expected 06 him 

as to know the distinction between BUA and FSI, as 

administration of Corporation would depend upon his 

professional advice and technical expertise to take 

action against the erring parties who contravene the 

mandate of law for safeguarding the interest of 

citizens which the Corporation is required to protect. 

We are also constrained to observe that the higher 

authorities of Building permission department had 

closed their eyes even when such incorrect affidavits 

are filed before the Tribunal and such misleading 

reports are sent to state authorities like DoE, SEAC 

and SEIAA.    

36.  Therefore, un-hesitatingly we could observe 

that the report dated 19th December, 2015 of the 

Deputy Engineer is a compromised statement to paint 

a wrong picture of the project firstly to suppress 

deviation and secondly to create ambiguity in 

definition of the terms of F.S.I. and BUA to help 

Respondent No.9-PP to obtain orders from the other 

authorities. This is unveiled from the affidavit filed by 

PMC dated 17th August, 2016 in pursuance to our 

Order dated 2nd August, 2016.  The details mentioned 

therein are as follows: 

 Built-up Area 

Plot F.S.I. Non F.S.I 
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1 

2 
48424.66 

     630.55 

46088.47 

  4858.57 

37.  We have also taken a judicial note of the fact 

that considering such complexity in Environment 

issues, MoEF had constituted Multi-disciplinary 

SEAC/SEIAA and had authorised it to take action 

against violation.  SEAC and SEIAA have the necessary 

experience and expertise to identify violations 

independently by expert advice and application of 

mind, based on inputs from field authorities.  What we 

observe here is that Principal Secretary of DoE just 

relied upon a report filed by junior most official of PMC 

and without any independent appraisal PS, DoE has 

held that construction of 18 buildings at site instead of 

12 buildings, is allowed within the allowable BUA as 

per Environment Clearance.  We do not find any 

environment impact appraisal or reasoning for such a 

finding. When openly excavation of the soil and 

damage to underground water is being impating the 

environment.  No independent assessment or 

appraised is done.   

38.  We are, therefore clear in our mind that 

Applicant has substantiated that the original project 

conceived by Respondent No.9-PP had to confine to 

what was sanctioned under the EC dated 4th April, 

2008 and any extra construction or increase in 

1089



 

(J) Application No.184/2015  25 

 

building, plinth commercial structures, shops and 

flats should have support of modified EC. As of now, 

since no modified EC has been granted, the extent of 

project activity cannot increase beyond the limit 

circumscribed by EC dated 4th April, 2008. Any such 

activity or construction beyond permissible limits 

cannot be saved by jugglery of words, misinterpreting 

against the statutory definition of F.S.I. and BUA.   

39.  We are further satisfied that the Principal 

Secretary, Environment Department who has authored 

the order dated 31st May, 2016 has lot to explain for 

the reason the ultimate declaration made by him in 

the order declaring construction activity of Respondent 

No.9-PP to be in permissible limit of F.S.I. is result of 

his mis-interpretation of the terms F.S.I. and BUA and 

reflects non-application of mind.  

40. The prime issue that arises for consideration 

in this case is as to whether the construction activity 

of Respondent No.9-PP, is exceeding the sanction 

accorded by the EC. Could the Respondent No.9-PP 

proceed with construction without obtaining modified 

EC.  The answer is obviously No.   

41.  For the reasons aforesaid, we answer the 

above issue in the negative hold that the construction 

activity of Respondent No.9-PP to the extent it exceeds 

the permissible limits as per EC cannot be saved and 
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shall stop, subject to the grant of modified EC by 

competent authority. 

42.  From the extracted portion of the order dated 

31st May, 2016 of Principal Secretary, Environment 

Department, it is seen that he has declared 

construction of 18 buildings on the site instead of 12 

buildings is permissible which, according to him, only 

a changes on configuration of buildings. This opinion 

undoubtedly is based on his erroneous conclusion that 

total BUA which is nothing but F.S.I. consumed i.e. 

48617.14 sq.mts which is within the EC limit as 

against the actual construction activity which has 

exceeded over 100000 sq.mtrs BUA. Hence we set 

aside that order/communication dated 31st May, 2016. 

43.  Besides, another issue which confronts us 

based on these violations is what should be the 

consequence of such violation. Un-hesitatingly, it can 

be held that the consequences of such contravention 

and illegal construction will be adverse on the 

environment and ultimately it will lead to several 

incidental causes of action. That will follow if the 

Respondent No.9-PP is allowed to continue the illegal 

activity as has been done by order dated 31st May, 

2016. The complexity in environmental issues 

therefore requires a meticulous examination and 

dispassionately conclusion and finding.  
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44.  Apart from the legal issues, we further notice 

that if not illegality in the order of PS DoE in question, 

it is certainly impropriety because the officer is 

deemed to have been informed of the fact that this 

Tribunal is seized of the matter and has reserved the 

case for judgment on 23.5.2016 after giving full 

opportunity to Department which the officer in 

question represents as Respondent No.2. Hence, he 

cannot plead ignorance of the fact that the case was 

posted for judgment in the circumstances he should 

have allowed adjudication by the Tribunal to take final 

decision on the main issue about the violation of the 

EC conditions based on the alleged enlarged 

construction activity. We also do not find merit in 

contention of learned Sr. counsel Shri. Mishra that 

such an order is line with the liberty given to SEIAA  

by Tribunal on 23.2.2016 to deal the application of PP 

for expansion of project on merit because the order in 

question is not related to EC but a decision of the 

proceedings of proposed directions under Environment 

(Protection) Act, 1986, which were issued by 

department in August 2015.  

45.  With these findings, it is now necessary to 

consider the reliefs sought by the Applicant in this 

Application. He has sought demolition of the illegal 

structures and other consequential reliefs. Learned 
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counsel appearing for the Applicant has strenuously 

argued that all these violations have been done by the 

repsonent-9 PP in total connivance with the 

authorities mainly the PMC and DoE. He has even 

cited a visit report of SEAC expert committee to 

suggest the gross inadequacy in the visit report the 

committee.  

46.  It is now a matter of record that the 

construction of the project in question is near 

completion and even the occupancy certificate is 

granted partially. We need to consider the fact that the 

project in question is primarily a residential project 

and many individuals have invested their money in the 

project for meeting need for residential accommodation 

by having a house in city like Pune. Any order to 

demolish structure would also adversely affect them. 

The Respondent-9 has already created 3rd party rights. 

Though the Respondent-9 has blatantly violated the 

conditions of EC, we also note the total lack of 

supervision and enforcement at PMC level has resulted 

in such illegal activity.  

47.  The Tribunal is expected to apart on the 

principles of Sustainable Development and Polluter 

pays principle. We are conscious of the fact that 

Polluter pays Principle shall not be construed as ‘pay 

and pollute principle’, and the payment has therefore 
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to be exemplary and deterrent in order to pass a clear 

message that environmental compliance is supreme 

and the party which is non-complying the 

environmental standards shall be at economic 

disadvantage.  

48.  In this regard, we would like to refer to 

approach taken by the Hon’ble Principal Bench of 

National Green Tribunal, New Delhi in Original 

Application No.24/2011 “Samir Mehta Vrs. Union of 

India & Ors.” Where the Bench has noted that : 

“The Supreme Court of India, in the case of Sterlite 
Industries India Ltd. V. Union of India 2013 (4) SCC 575 
had held that where the industry had violated the 
provisions of the Water (Prevention and Control of Pollution) 
Act, 1974 and had operated without obtaining consent, it 
was liable to pay damages of Rs.100 crores for the default 
period.  The Court applied the Rule of Strict Liability but did 
not strictly compute the damages with exactitude.  It only 
enforced the liability on general principle for awarding of 
damages for non-compliance to the law in force.  In fact, 
any other approach would run contra to the Principle of 
Strict Liability.  This judgment has been followed by the 
Tribunal in a large number of cases.  Reference can be 
made to the cases of S.P. Muthuraman 2015 ALL (I) NGT 
Reporter (2) (Delhi) 170, Krishan Kant Singh V. National 
Ganga River Basin Authority (2014) ALL (I) NGT Reporter 3 
(Delhi) 1 and M.C. Mehta V. Kamal Nath & Ors. AIR 2002 
SC 1515.  Thus, we are of the considered view that the 
determined damages of Rs.100 crores should be paid by 
and recovered from Respondents No.5, 7 and 11, jointly 
and severally while Respondent No.6 is held liable to pay 
Rs.5 crores as environmental compensation for dumping of 
the cargo in the sea and then failing to take any 
precautionary or preventive measures.  The consignment of 
60054 MT of coal has caused marine pollution and 
continues to be a cause and concern for environmental 
pollution.  The Respondents are defaulting entities which 
have not complied with law and have adopted a most 
careless and reckless attitude in relation to protecting the 
marine environment.” 

  

49.  We also refer to the judgment of Hon’ble 

Principal Bench in the matter of Krishnlal Gera Vrs. 
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State of Haryana (Appeal No.22 of 2015 dated 25th 

August 2015) wherein the Tribunal has dealt with a 

matter regarding construction activities without the 

necessary prior environmental clearance.  In para 58 

and 59 of the judgment after discussing the legal 

framework, the Tribunal has imposed environmental 

compensation cost of 5 % (percent) of the total cost for 

restoration and restitution of the environment, in 

addition to payment of Rs.5 crores for violating the 

Law and starting and completing the project without 

obtaining environmental clearance, on the project 

proponent.  These directions were issued in 

consonance with the dictum of Hon’ble Supreme 

Court.   

“Since the Project Proponent may not be directed to 

demolish the structure at this stage, but, shall strictly 

comply with the directions that we propose to pass in the 

present case.  The scope and ambit of such directions has 

to be in terms of the Act of 1986 circumscribed by the 

statutory jurisdiction of this Tribunal.  Upon detailed 

discussion of the laws in force, the Tribunal in the case of 

S.P. Muthuraman (supra) has clearly held that such 

directions can be issued by the Tribunal.”   

50.  The  Principal Bench in “Appeal No.7/2015 in 

the matter of Jalbiradari and Others Vrs. MoEF” 

pronounced on 31st May 2016, has also considered 

the legal consequences in case of quashing the 

environmental clearance for construction project, 

particularly with regard to the “fate accompli”  

situation.   
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16.  - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

- - - - - - - - - - - - - - - - - - -The inevitable 

consequence could be the Tribunal has dealt with 

quashing of the Environmental Clearance and set 

the project at in or they be directed to maintain 

status quo as on the date of determination.  The 

Tribunal has dealt with large number of cases 

filing under the category “fate-accompli situation”.  

There are large numbers of projects which have 

started their construction activity or other activities 

without even complying Environmental Clearance 

and the projects were largely completed and then 

either Environmental Clearance was granted or 

their cases for granting Environmental Clearance 

were delisted.  In those cases following the 

principle of Sustainable Development and Polluter 

Pays Principal, the Tribunal imposed 

Environmental Compensation on the project 

proponent for degrading/damaging the 

environment for starting the project without 

complying with the provisions of law and for 

violating the orders and directions.  The works of 

those projects were stopped and a Committee was 

appointed to revisit for grant/consideration of the 

Environmental Clearance and fresh Environmental 

Clearance orders were issued.  Even where 

demolition was required the same was directed.  

All these cases have been decided by the larger 

bench of the Tribunal and clearly state the binding 

precedent.  References can be mad made to S.P. 

Muthuraman v. Union of India & Ors., 2015 ALL (I) 

NGT REPORTER (2) (DELHI) 170; Krishan Lal Gera 

v. State of Haryana & Ors., Appeal No. 22 of 2015 

(pronounced on 25th August, 2015) & Forward 

Foundation & Ors. v State of Karnataka & Ors., 

O.A. No. 222 of 2014 (pronounced on 7th May, 

2015).  In these judgments, various judgments of 

the Hon’ble Supreme Court have been considered 

by the Bench.  The purpose and object of the law 

including CRZ Notification, Environmental 

Clearance is to strictly regulate the development 

so as to prevent causing of damage of the nature 

and ecology.  The cases are not the cases of 

irreparable or irreversible situations.  Largely, the 
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90 per cent of the projects were has already been 

completed except some other parts of the project.  

There can be proper regulations on these projects, 

as otherwise it will only lead to colossal waste of 

public funds.  It will result in dual disadvantage, 

firstly, wastage of public funds and secondly, and 

more importantly the demolition of the project itself 

would generate so much of waste and other 

materials that this will become a huge 

environmental hazard itself.  The cases are not 

one, which are incapable of reprisal or re-

appreciation.  Damage to the environment and 

ecology to some extent has already been caused.  

It will be more useful to take remedial and 

restorative steps.  They have acted in breach of 

the law and carried on with their activity in an 

unauthorized and illegal manner.  - -- - - - - - - - - - - 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

- -- - - - - - - - - - - - - - - - 

51.  We are also inclined to adopt the approach 

taken by the Bench in the interest of justice and fair 

play and based on the facts and circumstances of the 

case.  The construction activity is not a prohibited 

activity in the subject, but a regulated activity. We also 

take a judicial note of the fact that the demolition of 

structures in question would also result in further 

environmental damage and generation of construction 

waste. Other option which could have been explored is 

asking the government to take over the additional 

construction and use it for public purpose but as 

noted above, already third party rights have been 

created, may be partially. 

52.  The purpose and object of the law including 

Environmental Clearance is to strictly regulate the 
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development so as to prevent causing of damage of the 

environment and ecology.  Though in the present case 

substantial damage has been caused to the 

environment and ecology, it will be more useful to take 

remedial and restorative steps.  

53.  The Respondent-9 is a defaulting entity which 

has not complied with law and has adopted a most 

careless and reckless attitude in relation to protecting 

the environment. The other Respondents, particularly 

the PMC and DoE have been the either the mute 

spectator or have not performed their statutory duties. 

However, we would note with appreciation that it is 

only MPCB that has acted on the complaints of the 

Applicants and have diligently taken legal actions 

besides bringing on record the non-compliances by 

Respondent-9 PP. 

54.  For the aforesaid reasons, the Applicant 

succeeds in his legal pursuit to challenge the non-

compliance of EC conditions by the Respondent-9 and 

obtain certain directions. Hence the Application is 

allowed and we issue following directions: 

1. The Respondent No.9-PP shall pay 

environmental compensation cost of Rs.100 

crores or 5 % (Five percent) of the total cost of 

project to be assessed by SEAC whichever is less 

for restoration and restitution of environment 

damages and degradation caused by the project 

proponent by carrying out the construction 

activities without the necessary prior 
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environmental clearance within a period of one 

month.  In addition to this, it shall also pay a 

sum of Rs. 5 crores for contravening mandatory 

provision of several Environment Laws in 

carrying out the construction activities in 

addition to and exceeding limit of the available 

environment clearance and for not obtaining the 

consent from the Board. 

2. In view of our finding that there has been  

manifest, deliberate or otherwise suppression of 

facts of illegality in the project activity of 

Respondent No.9-PP by the officer of PMC, we 

impose fine of Rs.5 Lakhs upon the PMC and 

direct Commissioner PMC to take appropriate 

action against the erring officers. The amount of 

Rs. 5 Lakh shall be paid within one month. 

3. We direct the Chief Secretary, State of 

Maharashtra and the competent authority to 

take notice of the conduct of the officers 

concerned who have misled the Department of 

Environment in the matter relating to 

interpretation of F.S.I. and BUA in terms of 

which order dated 31st May, 2016 has been 

issued in particular the Principal Secretary, 

Department of Environment who has authored 

the order dated 31st May, 2016 

4. PMC, DoE and SEIAA are directed to pay cost of 

Rs. 1 lakh each to the Applicant within 4 weeks.  
 

55. The Application alongwith connected Misc. 

Applications and Execution Application is therefore 

disposed accordingly.  

 

.…...……………………………,JM 

            (Dr. Justice Jawad Rahim) 

 
 

 

 

.….……………………………,EM 

(Dr.Ajay A. Deshpande) 

 
 

PUNE. 

DATE: 27th September, 2016 
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2. These matters are being decided by one judgment since they 

all arise out of one original application filed by Shri Tanaji 

Balasaheb Gambhire (hereinafter referred to as ‘the original 

applicant’) before the National Green Tribunal (‘the NGT’ for short) 

being Application No. 184 of 2015. 

 

3. The original applicant filed an application before the NGT 

claiming that the project proponent i.e. M/s. Goel Ganga Developers 

India Pvt. Ltd., had raised construction in violation of the 

Environmental Clearance (‘EC’ for short) granted for the project and 

also in violation of the various municipal laws.  It was prayed that 

the illegal structures be demolished; the State Level Environment 

Impact Assessment Authority (SEIAA) and the Maharashtra State 

Pollution Control Board be directed to initiate appropriate action 

against the project proponent for violation of the Environment 

Impact Assessment (EIA) Notification, 2006; the Union of India be 

directed to take action against the SEIAA; and lastly it was prayed 

that the project proponent be directed to pay/deposit a heavy 

amount of compensation in the environment relief fund.  The NGT 
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vide its order dated 27.09.2016 allowed the application in the 

following terms: 

“54. For the aforesaid reasons, the Applicant succeeds in 

his legal pursuit to challenge the noncompliance of EC 

conditions by the Respondent-9 and obtain certain 

directions.  Hence the Application is allowed and we issue 

following directions: 

1. The Respondent No.9-PP shall pay environmental 

compensation cost of Rs. 100 crores or 5% (Five percent) 

of the total cost of project to be assessed by SEAC 

whichever is less for restoration and restitution of 

environment damages and degradation caused by the 

project proponent by carrying out the construction 

activities without the necessary prior environmental 

clearance within a period of one month.  In addition to 

this, it shall also pay a sum of Rs. 5 crores for 

contravening mandatory provision of several 

Environmental Laws in carrying out the construction 

activities in addition to and exceeding limit of the 

available environment clearance and for not obtaining 

the consent from the Board. 

2. In view of our finding that there has been manifest, 

deliberate or otherwise suppression of facts of illegality in 

the project activity of Respondent No. 9-PP by the officer 

of PMC, we impose fine of Rs. 5 Lakhs upon the PMC 

and direct Commissioner PMC to take appropriate action 

against the erring officers.  The amount of Rs. 5 Lakh 

shall be paid within one month. 

3. We direct the Chief Secretary, State of Maharashtra and 

the competent authority to take notice of the conduct of 

the officers concerned who have misled the Department 

of Environment in the matter relating to interpretation of 

F.S.I and BUA in terms of which order dated 31st May, 

2016 has been issued in particular the Principal 

Secretary, Department of Environment who has authored 

the order dated 31st May, 2016. 

4. PMC, DoE and SEIAA are directed to pay cost of Rs. 1 

lakh each to the Applicant within 4 weeks.” 

1102



4 
 

 

4.  Aggrieved by the aforesaid order of the NGT, the project 

proponent filed Civil Appeal No. 10854 of 2016.  The Pune 

Municipal Corporation (‘PMC’ for short) also challenged the said 

order in so far as it adversely affects the PMC by filing Civil Appeal 

No. 10901 of 2016. 

 

5. Review application being Application No. 35 of 2016 was filed 

by the original applicant before the NGT.  This application was 

partly allowed on 08.01.2018 and direction No. 1 in the original 

order dated  27.09.2016 was modified and substituted as under: 

“1. The Respondent No.9-PP shall pay environmental 

compensation cost of Rs.190 crores or 5% (Five percent) of 

the total cost of project to be assessed by SEAC, whichever is 

more, for restoration and restitution of environment damage 

and degradation caused by the project proponent by carrying 

out the construction activities without the necessary prior 

environmental clearance within a period of one month.  In 

addition to this, it shall also pay a sum of Rs. 5 crores for 

contravening mandatory provision of several Environment 

Laws in carrying out the construction activities in addition to 

and exceeding limit of the available environment clearance 

and for not obtaining the consent from the Board.” 

6. Thereafter, the project proponent filed I.A. No. 8000 of 2018 

for permission to amend its appeal permitting it to challenge the 
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order passed in review application dated 08.01.2018, which we 

have allowed. 

  

7. Appeal being Diary No. 3911 of 2018 was filed by the original 

applicant challenging the original order dated 27.09.2016 as well as 

the order dated 08.01.2018 passed in review application praying 

that demolition of the illegal structures be ordered and the 

compensation be enhanced to Rs.500 crores. 

 

The Factual Matrix 

8. The facts briefly stated are that the project proponent 

purchased 79,100 sq. mtrs. or 7.91 hectare of land comprised in six 

Survey Nos. 35, 36, 37, 38 39 and 40 in Vadgaon, Pune.  These 

survey numbers were amalgamated in accordance with the rules 

and the plot became one plot of 79,100 sq. mtrs.  From the 

documents placed on record it is apparent that as per the 

Development Control Plan for the city of Pune, 3 roads of the width 

of 36 mtrs., 30 mtrs. and 18 mtrs. bisected this plot into two which 

for the sake of convenience were referred to as Plot No. 1 and Plot 

No. 2.  As per the Development Plan, there are certain statutory 
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reservations in addition to the roads and some land has to be left 

out or reserved for schools, cultural centres, open areas etc..  The 

remaining area is referred to as the ‘Balance Plot Area’ which in this 

case works out to 46,993.79 sq. mtrs..  Out of this ‘Balance Plot 

Area’ 15% is to be reserved for amenity space and another 10% area 

is to be compulsorily left out as open space leaving ‘Net Plot Area’ of 

41,455.21 sq. mtrs..  Prima facie these calculations do not appear 

to be correct.  However, this will not impact the merits of the case.  

Be that as it may, the undisputed fact is that FSI has to be 

calculated on the ‘Net Plot Area’.  We may, at this stage, point out 

that the aforesaid figures are based on the written submissions 

submitted on behalf of the Union of India by the learned Additional 

Solicitor General and these figures have not been disputed       

before us. 

 

9. On 12.03.2007, the project proponent applied for sanction of 

lay out and building proposal plan on an area of 15,141.70 sq. 

mtrs., originally depicted as Plot No. 3 and the sanctioned FSI was 

15313.16 sq. mtrs..  Thereafter, on 05.09.2007, revised lay out plan 

was submitted for an area measuring 28,233.23 sq. mtrs. and the 
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sanctioned FSI was 39,526.54 sq. mtrs..  The project proponent 

applied for EC for the project and in the proposal dated 27.06.2007, 

he had shown that he would be erecting/constructing 12 buildings 

having 552 flats, 50 shops and 34 offices.  The 12 buildings were to 

have stilts with basement and 11 floors.  The total built up area was 

indicated as 57,658.42 sq. mtrs..  The EC was granted to the 

project proponent on 04.04.2008.  Paras 2 and 3 of the 

communication granting EC read as under: 

 
“2. The project proponent is proposing for construction of 

group housing project at S.No.35 to 40, village Vadgaon 

Budruk, Singhad Road, Pune, Maharashtra at a cost of Rs. 

10,737.14 lakh.  The project involves construction of 12 

Building with Stilt, Basement plus 11 floors for 552 flats, 50 

shops and 34 offices.  The total plot area is 79,100.00 sq. m. 

Total built up area as indicated is 57,658.42 sq. m. Total 

water requirement will be 745 KLD and 400 KLD of waste 

water will be generated from the buildings which will be 

treated in sewage treatment plant.  The treated waste water 

will be used for landscaping, DG set cooling and Horticulture 

purpose.  The solid waste generated from the buildings will 

be 1500 Kg/day and disposed as per the MSW Rules, 2000.  

The parking space is proposed for parking of 1072 cars. 

“3. The EAC after due consideration of the relevant 

documents submitted by the project proponent and 

additional clarifications furnished in response to its 

observations have recommended the grant of environmental 

clearance for the project mentioned above subject to 

compliance with the EMP and other stipulated conditions.  

Accordingly, the Ministry hereby accords necessary 

environmental clearance for the project under category 8 (a) 
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of EIA Notification 2006 subject to the strict compliance with 

the specific and general conditions mentioned below:” 

 

10. The EC was granted subject to certain conditions. We may 

refer to certain relevant conditions which read as under: 

 “PART A- SPECIFIC CONDITIONS 

I. Construction Phase 

xxx  xxx   xxx 

v. Permission to draw and use ground water for 

construction work shall be obtained from competent 

authority prior to construction/operation of the project.”  

 

 “5. In the case of any change(s) in the scope of the project, 

the project would require a fresh appraisal by this Ministry.” 

 

Concept of ‘Built up Area’ under the notification dated 
14.09.2006: 
 

11. It is not disputed that the EC was granted for built up area of 

57,658.42 sq. mtrs..  The main dispute is with regard to the 

interpretation of the term ‘built-up area’.  The case of the project 

proponent is that the term ‘built up area’ is synonymous with ‘Floor 

Space Index’ or FSI and that the constructed area, which is 

exempted from FSI area or is a non-FSI area is not a part of the 

‘built up area’.  On the other hand, the submission made by the 
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original applicant as well as by the learned Additional Solicitor 

General appearing for the Ministry of Environment, Forest and 

Climate Change is that the built up area will cover all constructed 

area and the concept of FSI area or non-FSI area is totally alien to 

environmental laws.  Learned senior counsel for the project 

proponent has drawn our attention to the Development Control 

Rules for Pune Municipal Corporation, Pune, 1982 (‘DCR’ for short).  

Under the DCR, no building can be constructed without grant of 

building permission/commencement certificate by the Pune 

Municipal Corporation.  There is a detailed procedure for obtaining 

the building permission/commencement certificate wherein lay out 

plans, building plans etc. have to be submitted.  The main 

emphasis was on Rule 2.13 of the DCR, which defines built up area 

as follows:- 

“2.13 Built-up Area – Area covered immediately above the 

plinth level by the building or external area of any upper 

floor whichever is more excepting the areas covered by Rule 

No. 15.4.2.” 

Rule 2.39 defines Floor Area Ratio as follows:- 

“2.39 Floor Area Ratio (F.A.R.) – The quotient obtained by 

dividing the total covered area (plinth area) on all floors 

excluding exempted areas as given in Rule No. 15.4.2 by the 

area of the plot. 
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F.A.R. = Total covered area on all floors 
          Plot Area 

 

NOTE – The term F.A.R. is synonymous with Floor Space 

Index (F.S.I.)” 

 

Strong reliance is placed on Rule 15.4.2 which reads as under:- 

 
“15.4.2 In addition to Rule No. 15.4.1.1 (a) (b) and (c) and 
17.7.3 the following shall not be included in covered area or 

F.A.R. and Built-up Area calculations.” 
 

(a) A basement or cellar space under a building 

constructed on stilts and used as parking space, and 

air-conditioning plant rooms used as accessory to the 

principal use; 

 

(b) Electric cabin or substation, watchman’s booth of 

maximum size of 1.6 sq.m. with minimum width or 

diameter of 1.2 m, pump house, garage shaft, space 

required for location of fire hydrants, electric fittings 

and water tanks; 

 
(c) Projections as specifically exempted under these 

rules. 

 

(d) Stair case room and/or lift rooms above the top most 

storey, architectural features, chimneys, elevated 

tanks of dimensions as permissible under these rules. 

Note: The shaft provided for lift shall be taken for covered 

area calculations only on one floor upto the minimum 

required as per these rules. 

(e) One room admeasuring 2m x 3m on the ground floor 

of co-operative housing societies or apartment 

owners/co-operative societies buildings and other 

multistoreyed building as office-cum-letter box room. 
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(f) Rockery, well and well structures, plant, nursery, 

water-pool, swimming pool, (if uncovered) platform 

round a tree, tank fountain, bench, chabutra with 

open top and unenclosed sides by walls, ramps, 

compound wall, gate, slide, swing, overhead water 

tank on top buildings; 

 

(g) Deleted. 

 

(h) Sanitary block subject to provision of rules no. 15.4.1 

(a) and Built-up area not more than 4 sq. m.” 

 

12. The contention of learned senior counsel appearing for the 

project proponent is that while calculating the built up area the 

constructions mentioned in Rules 15.4.1.1 (a), (b) and (c) and Rule 

17.7.3 in addition to the areas specifically exempted under Rule 

15.4.2 are to be excluded.  He submits that if the built up area is 

calculated in accordance with the DCR then the project proponent 

has till date not constructed the built up area of 57,658.42 sq. 

mtrs., which it was permitted to construct under the EC granted to 

it on 04.04.2008.  On the other hand, the stand of the Union of 

India and the original applicant is that built up area means all area 

which is covered regardless of the area being FSI or non FSI in 

terms of the EIA Notification of 2006.  The Building/Construction 

projects are covered by Item No. 8 of the Schedule to the EIA 

Notification dated 14.09.2006.  Construction of a project which is 

1110



12 
 

covered under the schedule can be commenced only after obtaining 

EC in terms of Para 2 of the said notification.  The schedule itself 

categorises the various projects and activities into two categories 

being ‘Category A’ and ‘Category B’.  ‘Category A’ projects require 

clearance by the Central Government in the Ministry of 

Environment, Forest and Climate Change on the recommendation 

of the Expert Appraisal Committee to be constituted by the Central 

Government whereas those activities which form ‘Category B’ of the 

schedule including modernization and expansion of such projects 

require EC from the State/Union Territory Environment Impact 

Assessment Authority (SEIAA) and such authority is required to 

base its decision on the recommendation of the State/Union 

Territory Level Expert Appraisal Committee (SEAC).  There is 

further division of ‘Category B’ into B1 and B2.  B1 projects require 

Environmental Impact Assessment (EIA) report to be prepared and 

scoping to be done whereas B2 projects do not require any 

Environmental Impact Assessment report.  Item No. 8 of the 

Schedule, with which we are concerned, reads as follows: 

(1) (2) (3) (4) (5) 

8  Building/Construction projects/Area 
Development projects and Townships 
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8(a) Building and 
Construction 

projects 

 >20000 sq. 
mtrs. And 

<1,50,000 sq. 

mtrs. Of built-

up area# 

#(built up area 
for covered 

construction; 

in the case of 

facilities open 
to the sky, it 

will be the 

activity area) 

8(b) Townships 

and Area 

Development 
projects 

 Covering an 

area >50 ha 

and or built 
up area 

>1,50,000 sq. 

mtrs. ++ 

++All projects 

under Item 

8(b) shall  be 
appraised as 

Category B1. 

 

13. From a bare perusal of the two hash tags (#) in Column 4 and 

5 of Item 8(a), it is apparent that what is shown under Column 5 is 

actually a continuation of Column 4 and basically it describes or 

defines ‘built up area’ to mean covered construction and if the 

facilities are open to the sky, it will be taken to be the activity area.  

This by itself clearly shows that under the notification of 2006, all 

constructed area, which is covered and not open to the sky has to 

be treated as ‘built up area’.  There is no exception for non-FSI area.  

 

14.  Indeed, the concept of FSI or non-FSI has no concern or 

connection with grant of EC.  The same may be relevant for the 

purposes of building plans under municipal laws and regulations 

but it has no linkage or connectivity with the grant of EC.  When EC 
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is to be granted, the authority which has to grant such clearance is 

only required to ensure that the project does not violate 

environmental norms.  While projects and activities, as mentioned 

in the notification, may be allowed to go on, the authority while 

granting permission should ensure that the adverse impact on the 

environment is kept to the minimum.  Therefore, the authority 

granting EC may lay down conditions which the project proponent 

must comply with.  While doing so, such authority is not concerned 

whether the area to be constructed is FSI area or non-FSI area.  

Both will have an equally deleterious effect on the environment.  

Construction implies usage of a lot of materials like sand, gravel, 

steel, glass, marble etc., all of which will impact the environment.  

Merely because under the municipal laws some of this construction 

is excluded while calculating the FSI is no ground to exclude it 

while granting the EC.  Therefore, when EC is granted for a 

particular construction it includes both FSI and non-FSI areas.  As 

far as environmental laws are concerned, all covered construction, 

which is not open to the sky is to be treated as built up area in 

terms of the EIA Notification dated 14.09.2006.   
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Notification of 04.04.2011 

15. Our attention has been drawn to the notification dated 

04.04.2011 issued by the Ministry of Environment and Forests.  By 

means of this notification, the words of Column 5 against Item 8(a) 

have been replaced and substituted as under: 

 
“The built up area for the purpose of this Notification is 

defined as “the built up or covered area on all the floors put 

together including basement(s) and other service areas, 

which are proposed in the building/construction projects”.” 

This notification clearly defines built up area as all constructed area 

including basement and service areas without any exception. 

 

16. Learned senior counsel appearing for the project proponent 

has submitted that this notification is only prospective in nature 

and, therefore, will not affect the notification of 2006.  On the other 

hand, it has been submitted by the original applicant that this is 

only a clarificatory notification and as such it will come into force 

with effect from 2006.  In our opinion, it is not at all necessary to 

decide whether this notification is clarificatory or is in substitution 

of the original notification of 2006.  We say this because as held by 

us above, there is no ambiguity with regard to the definition of ‘built 

up area’ even under the notification of 2006 and it covers all 
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constructed area not open to the sky.  The notification of 2011 only 

provides that the built up area or covered area shall be the area of 

all floors put together including basement(s) and other service 

areas.  We may again re-emphasize that this definition also is in 

consonance with the concept of grant of EC for construction as 

explained above and it is obvious that the concept of FSI or non-FSI 

area is alien to environmental laws. 

Clarification dated 07.07.2017 

17. Strong reliance has been placed by the project proponent on 

the office memorandum dated 07.07.2017 issued by Dr. Ashish 

Kumar, Joint Director, Ministry of Environment, Forest and Climate 

Change.  The said office memorandum reads as follows:- 

F.No. 22-35/2017-IA.III 
Government of India 

Ministry of Environment, Forest and Climate Change 
(Impact Assessment Division) 

****** 

Indira Paryavaran Bhawan 
Jor Bag Road, Aliganj, 

New Delhi-110 003 
 

Dated 7th July, 2017 
 

OFFICE MEMORANDUM 
 

Sub: Clarification on the date of applicability of notification 
S.O.(E) 695 dated 04.04.2011 issued by MoEF & CC defining 

‘Built Up Area’ of the project 
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 The Ministry is in receipt of a reference dated 03.04.2017 
from Confederation of Real Estate Developers Association of India 
(CREDAI) seeking clarification on above mentioned subject.  The 
CREDAI has requested that the definition of Built Up Area (BUA) 

given vide notification S.O.695(E) dated 04.04.2011 should have 
prospective effect. 
 
2. The matter has been examined in the Ministry.  The BUA 
defined in the notification S.O. 1533 (E) dated 14th September, 
2006 mentions at Item 8 (a) columns 4 and 5 “built up area for 
covered construction, in the case of facilities open to sky, it will be 
the activity area”. 
 
3. The Ministry has further defined BUA vide its notification 
S.O.695 (E) dated 04.04.2011 which reads as, “the built up or 
covered area on all the floors put together including its basement 
and other service areas, which are proposed in the building or 
construction project.” 
 
4.  The definition provided in the Ministry’s notification will 
have its effect from the prospective date of the notification only.  
The projects which are not covered in the period of above 
notifications should be assessed as per the definition of built up 
area provided in the building bye-laws or Development Control 
Regulation (DCR) of the local authorities in the States. 
 
5.       This issues with approval of Competent Authority. 

 
 

                         Sd/- 
(Dr. Ashish Kumar) 

Joint Director 
Ph:011-24695474 

Email:ashish.k@nic.in 
All States/UTs/SIEAAs/MoEF & CC Divisions 

 

 

It is urged on the basis of the aforesaid memorandum that prior to 

the notification dated 04.04.2011, the built up area had to be 

calculated and assessed as per the building bye-laws or the 

Development Control Regulations of the local authorities in the 

States.  On behalf of the original applicant it has been urged that 

1116



18 
 

this memorandum is meaningless and that it has been issued when 

the matter was pending before the NGT, at the instance of one of 

the Directors of the project proponent, Shri Atul Goel, who was 

Joint Secretary of Confederation of Real Estate Developers 

Association of India (CREDAI), Pune. 

 

18. Without going into this aspect of the matter, we are clearly of 

the view that such an office memorandum could not and should not 

have been issued. The notification dated 14.09.2006 is a statutory 

notification issued in terms of Rule 5(3) of the Environment 

(Protection) Rules, 1986 which provides that before such a 

notification is issued the Central Government has to give notice of 

its intention of issuing a notification and objections to the same are 

invited.  No doubt the Central Government is empowered in public 

interest to dispense with the requirement of notice but this 

obviously has to be done in exceptional cases.  The notification 

dated 14.09.2006 was issued by the Central Government and 

published in the gazette after inviting objections from the public.  

The first clarification with regard to this notification was issued on 

04.04.2011 to which we have adverted above.   These two decisions 
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of the Central Government which were notified as per the provisions 

of law could not have been set at naught by the Joint Director even 

if it was issued with the approval of a higher authority.  We are of 

the view that since such decision has not been notified in the 

gazette the statutory notification dated 14.09.2006 and its 

subsequent clarification dated 04.04.2011 could not have been 

virtually set aside by this office memorandum.   

 

19. We are also of the view that the so called office memorandum 

is not at all clarificatory in nature.  As held by us above the 

notification of 2006 with regard to ‘built up area’ was absolutely 

clear and needed no clarification.  We fail to understand how the 

concept of built up area as understood in the building bye-laws or 

DCR could be introduced into the notification of 2006 by this office 

memorandum which virtually made the notification of 2006 totally 

redundant.  Therefore, we quash the office memorandum dated 

07.07.2017. 

20. This is not the first time that we have noticed such 

clarificatory communications being issued by the officials of the 

Ministry of Environment, Forest and Climate Change, which 
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virtually have the effect of nullifying the statutory provisions and 

notifications.  We have adverted to some of these communications 

in our judgment in Common Cause   vs.  Union of India1.  We 

expect the officials of the Ministry of Environment, Forest and 

Climate Change to take a stand which prevents the environment 

and ecology from being damaged, rather than issuing clarifications 

which actually help the project proponents to flout the law and 

harm the environment.   

 

21. In view of the above, we are clearly of the view that the EC 

granted to the project proponent on 04.04.2008 was for 

constructing a total built up area of 57,658.42 sq.mtrs. and this 

would include all covered construction not open to the sky.  No 

artificial division on the basis of FSI and non-FSI area can be made.  

Therefore, the NGT was fully justified in coming to the conclusion 

that the construction raised by the project proponent was in total 

violation of the EC granted to it. 

 

 

                                                             
1 (2017) 9 SCC 499 
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Environmental Clearance dated 20.11.2017 

22. The project proponent has drawn our attention to the EC for 

expansion of the project in question granted to it by the State Level 

Environment Impact Assessment Authority (SEIAA) on 20.11.2017.  

We may note that this clearance indicates that the existing 

construction comprises of 738 flats and 115 shops which have been 

completed, 69 flats and 2 shops which are under construction, 

meaning thereby that 807 flats and 117 shops are already in 

existence and in addition thereto 454 more flats and cultural centre 

are sought to be constructed.  This will take the total number of 

flats to 1261 and number of shops to 117.  We may also notice that 

the SEIAA has laid down general conditions for pre-construction 

phase and the first condition is as follows :- 

“(1) This environmental clearance (EC) is issued for total 
built up area of 147219.45 m2 as approved by local planning 

authority.  It is noted that the total proposed construction 

area is 147219.45 m2 which includes the area of previous EC 
(dated 04.04.2008) 57,658.42 m2 and the proposed 

expansion area of 89,561.03 sq.m.  However the above area 

of 147219.45 sq.m. is notional as the NON FSI area 

component of the previous EC is not included in 1,47,219.45 
m2.  After considering the NON FSI area of the previous EC 

the total built up area becomes 1,81,230.94 m2.  SEIAA has 

also taken note of the clarification issued by MOEF and CC 
vide office memorandum dated 7th July, 2017, stating the 

definition of built up area will be assessed as per the 

building bye-laws or DCR of the local authorities in the 
states.” 
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The aforementioned condition itself clearly shows that the non-FSI 

area constructed by the project proponent under first EC of 

04.04.2008 has not been taken into consideration.  The project 

proponent has raised construction in Plot No. 1 of an FSI area 

measuring 48,424.66 sq. mtrs., and non-FSI area measuring 

46,088.47 sq. mtrs..  Therefore, the total construction raised in Plot 

No. 1 is 94,513.13 sq. mtrs..  In Plot No. 2 the construction raised 

on an FSI area is 630.55 sq. mtrs. and on the non-FSI area is 

4,858.57 sq. mtrs. and, therefore, the total construction already 

raised in Plot No. 2 is 5,489.12 sq. mtrs..  The total construction 

raised by the project proponent is 1,00,002.25 sq. mtrs. against the 

built up area of 57,658.42 sq. mtrs. mentioned in the EC of 

04.04.2008.  This could not have been ignored by the SEIAA. 

 

23. In case the total construction raised by the project proponent 

is taken as 1,00,002.25 sq. mtrs. and if the area of the proposed 

construction is added then the project will fall in B1 category and, 

therefore, the SEIAA had no authority to grant EC by treating the  

project as falling under Category B2.  Furthermore, the EC dated 
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20.11.2017 is also illegal as the same has been granted on the 

presumption of the order dated 31.05.2016 passed by the Principal 

Secretary, Environment Department, State of Maharashtra holding 

that the construction of 18 buildings instead of 12 buildings is 

permissible.  The EC completely lost sight of the fact that the order 

dated 31.05.2016 was quashed and set aside by the NGT in its 

order dated 27.09.2016.  We may note that the official who passed 

the order on 31.05.2016 was the same official, who held the office of 

Member Secretary of SEIAA, which granted environmental clearance 

on 20.11.2017.  Therefore, the EC dated 20.11.2017 was beyond 

the authority of SEIAA and was granted under a totally false 

assumption and the same is therefore quashed and set aside. 

Allegations made by the original applicant against various 
officials 

 

 

24. The NGT in its order dated 27.09.2016, has found that there 

was suppression of facts by the officers of PMC.  The NGT also 

directed the Chief Secretary to the State of Maharashtra to take 

notice of the conduct of the officers who were misleading the 

Department of Environment.  Costs were imposed on the PMC, 
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Department of Environment and the SEIAA.  This has been 

challenged before us by the PMC. 

 

25. The original applicant both in his original application filed 

before the NGT and in appeal filed before us as well as in other 

proceedings has made serious allegations against individual officers 

of the PMC as well as the SEIAA and specially the Principal 

Secretary, Environment Department, Govt. of Maharashtra.  

However, for reasons best known to the original applicant none of 

these individuals has been made a party in personal capacity in 

these proceedings.  The law is well settled that no person can be 

condemned unheard.  It would, therefore, not be fair on our part, to 

deal with allegations made against individuals who are not parties 

to the petition and who have had no chance to reply to the 

allegations levelled against them.  Therefore, we refrain from 

commenting on the conduct of the officials in their individual 

capacity.   

26. However, as far as their official capacity is concerned, we are 

of the view that the NGT was fully justified in coming to the 

conclusion that certain officials of PMC were going out of their way 
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to help the project proponent and we, therefore, uphold the 

directions given by the NGT in its order dated 27.09.2016 in this 

regard. In view of what we have discussed above, it is more than 

apparent that despite notifications of 2006 and 2011 being clear 

and unambiguous, the officials of PMC have given an interpretation 

which was tailor-made to suit the project proponent.  This was 

being done even before the clarification of 07.07.2017 was issued.  

This clearly indicates that some officials of the PMC were espousing 

the case of the project proponent at the cost of the environment.   

 

27. We may also observe that prima facie we are of the view that 

the Principal Secretary, Environment Department, Govt. of 

Maharashtra has not acted in a fair and transparent manner.  The 

allegations made by the original applicant cannot be lightly brushed 

aside.  In the original order dated 27.09.2016, the NGT held as 

follows :- 

“42. From the extracted portion of the order dated 31st May, 

2016 of Principal Secretary, Environment Department, it is 

seen that he has declared construction of 18 buildings on 
the site instead of 12 buildings is permissible which, 

according to him, only a changes on configuration of 

buildings.  This opinion undoubtedly is based  on his 

erroneous conclusion that total BUA which is nothing but 
F.S.I. consumed i.e. 48617.14 sq.mts which is within the EC 

limit as against the actual construction activity which has 
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exceeded over 100000 sq.mtrs BUA.  Hence we set aside that 
order/communication dated 31st May, 2016.” 

 

The official holding the post of Principal Secretary must have been 

aware of these directions because he was a party to the proceedings 

before the NGT.  Despite that, while granting fresh EC on 

20.11.2017, this official noticed that reference to the Environment 

Department for verification of files was withdrawn vide letter dated 

31.05.2016 and the matter has been considered afresh.  When the 

letter dated 31.05.2016 had been quashed the obvious result would 

be that action had to be taken in accordance with the earlier 

directions in the 27th meeting of SEAC III (Non-MMR) held from 10th 

to 13th March, 2015 and the 87th meeting of SEIAA held on 10th to 

12th August, 2015.  This was not done.  His actions need to be 

looked into and, therefore, we uphold the direction given by the 

NGT directing the Chief Secretary to the State of Maharashtra to 

take notice of the conduct of the concerned officers.  We further 

direct the Chief Secretary to file detailed report in respect of the 

conduct of the then Principal Secretary, Department of 

Environment to the NGT within 3 months which will thereafter pass 

appropriate directions in the matter. 
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Challenge to the order dated 08.01.2018 passed in Review 
Application No.35 of 2016: 

 

28. This order has been challenged both by the project proponent 

by amending the appeal and by the original applicant by filing a 

separate appeal.   

 

29. Section 19(4)(f) of the National Green Tribunal Act, 2010 

provides that the Tribunal shall have the same powers as are vested 

in Civil Courts while trying a suit in respect of matters relating to 

review of its decisions.  Therefore, the power of review vested with 

the NGT is akin to the power vested with the Civil Court. As such, 

the principles which govern the exercise of review jurisdiction before 

a Civil Court will apply with equal force to the NGT. 

 

30. Rule 22(2) of the National Green Tribunal (Practices and 

Procedure) Rules, 2011 provides that a review application shall 

ordinarily be heard by the Tribunal at the same place of sitting 

which has passed the order unless the Chairperson may, for 

reasons to be recorded in writing, direct it to be heard by the 

Tribunal sitting at any other place.  Sub-rule(3) of Rule 22 provides 
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that ordinarily review application shall be disposed of by 

circulation.   

 

31. Since the powers of review which the NGT exercises are akin to 

those of a Civil Court it would be pertinent to refer to relevant 

portions of Order XLVII of Civil Procedure Code, 1908, which 

read as follows:-   

“1. Application for review of judgment.- (1) Any person 

considering himself aggrieved— 

(a) by a decree or order from which an appeal is allowed, 

but from which no appeal has been preferred, 

(b) by a decree or order from which no appeal is allowed, or 

(c) by a decision on a reference from a Court of Small 

Causes, 

and who, from the discovery of new and important matter 
or evidence which, after the exercise of due diligence was 

not within his knowledge or could not be produced by him 

at the time when the decree was passed or order made, or 

on account of some mistake or error apparent on the face 
of the record, or for any other sufficient reason, desires to 

obtain a review of the decree passed or order made against 

him, may apply for a review of judgment to the Court which 

passed the decree or made the order. 

(2) A party who is not appealing from a decree or order may 

apply for a review of judgment notwithstanding the 

pendency of an appeal by some other party except where 
the ground of such appeal is common to the applicant and 

the appellant, or when, being respondent, he can present 

to the Appellate Court the case on which he applies for the 
review. 

 

 

xxx  xxx   xxx 
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5. Application for review in court consisting of two or 
more Judges.- Where the Judge or Judges, or any one of 

the Judges, who passed the decree or made the order, a 

review of which is applied for, continues or continue 
attached to the court at the time when the application for a 

review is presented, and is not or are not precluded by 

absence or other cause for a period of six months next after 

the application from considering the decree or order to 
which the application refers, such Judge or Judges or any 

of them shall hear the application, and no other Judge or 

Judges of the Court shall hear the same.” 

 

32. The project proponent has urged various grounds to challenge 

the order passed in the review application.  The first ground is that 

whereas the original order was passed by a Bench comprising of Dr. 

Justice Jawad Rahim  and Dr. Ajay A. Deshpande, the review 

application was heard and decided by a Bench comprising of 

Justice U.D. Salvi and Dr. Nagin Nanda.  It has been urged that Dr. 

Justice Jawad Rahim continues to be a Judicial Member of the NGT 

and, in fact, was sitting in the Western Bench at Pune on 

08.01.2018 when the impugned judgment in review was 

pronounced by the NGT.   

33. We are clearly of the view that a review petition should 

normally be heard by the same Bench which originally decided the 

matter. A review petition should not be heard by any other Bench 
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unless it is impossible or totally impracticable for the earlier Bench 

to hear the matter.  In a review petition, like in the present case, 

where the review petitioner contends that certain arguments raised 

by him have not been considered then it is only the judges who 

originally heard the matter who can decide whether such point was 

urged or not.  In the present case the review application was based 

mainly on the contention that the affidavit dated 18.05.2016 was 

not taken into consideration by the Bench. 

 

34. It is well known that parties raise various contentions in their 

pleadings or in their evidence.  On many occasions when arguments 

are heard many of the pleas are not urged.  Any judicial authority 

including the NGT which is presided over by a judicial member who 

may be a retired judge of this Court or of a High Court is expected 

to deal with all contentions raised before it.  There is a presumption 

that judicial authorities must have dealt with all the contentions 

raised before them.  If a party urges that some of the contentions 

urged by it have not been taken into consideration then it has to file 

a review application and it is but obvious that such review 
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application should be heard by the same Bench which had 

originally heard the matter. 

 

35. Sub-rule (3) of Rule 22 of the National Green Tribunal 

(Practices and Procedure) Rules, 2011 clearly lays down that a 

review application shall be disposed of by circulation.  If the review 

application is to be disposed of by circulation then there is no 

problem in the matter being circulated before the very same Bench 

which had earlier heard the matter.  This can be done even at a 

place which may be different from the original place of hearing.  It is 

only if the Bench decides to give oral hearing in the review 

application and notice is issued to the opposite party that sub-

rule(2) of Rule 22 will come into operation.  According to sub-rule(2) 

the matter should ordinarily be heard  at the same place of sitting 

where it was originally decided.  However, this is not a mandatory 

direction because sub-rule(2) itself contemplates that the matter 

shall ‘ordinarily’ be heard at the same place.  In tribunals like the 

NGT where members may be transferred from one Bench to another 

or may be attending a Bench on circuit then problems can 

sometimes arise.  These issues can be easily resolved by resorting to 
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the latest technology and if necessary the arguments in such cases 

can be heard by video conferencing. The normal rule that the same 

Bench should hear the review application should not be disturbed 

unless it is virtually impossible for the original Bench to hear the 

matter or the members of the Bench themselves opt not to hear     

the matter. 

 

36. In this behalf, we must remind ourselves that the power of 

review is a power to be sparingly used.   As pithily put by Justice 

V.R. Krishna Iyer, J., “A plea for review, unless the first judicial 

view is manifestly distorted, is like asking for the moon” 2.  The 

power of review is not like appellate power.  It is to be exercised only 

when there is an error apparent on the face of the record.  

Therefore, judicial discipline requires that a review application 

should be heard by the same Bench.  Otherwise, it will become an 

intra court appeal to another Bench before the same court or 

tribunal.  This would totally undermine judicial discipline and 

judicial consistency. 

 

                                                             
2 (1980) 2 SCC 167 
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37.  We may refer to the judgment of this Court in Malthesh 

Gudda Pooja  vs.  State of Karnataka and Ors. 3.  In that case a 

writ appeal was disposed of by a Division Bench comprising of Hon. 

V. Gopala Gowda and L. Narayana Swamy, JJ., at the Dharwad 

Circuit Bench of the Karnataka High Court.  Thereafter, a review 

petition was filed before a Bench comprising of Hon. K. Sreedhar 

Rao and Ravi Malimath, JJ..  An objection was raised that the 

review petition should be heard by the same judges who had 

originally heard the matter but this objection was overruled and 

the review petition was allowed and the appeal was ordered to be 

listed afresh before the Division Bench.  This appeal was listed 

before the Dharwad Circuit Bench consisting of Hon. D.V. 

Shailendra Kumar and N. Ananda, JJ..  This Bench held that the 

order of review passed was a nullity since the judges who had 

heard the review should not have heard the same especially when 

the judges of the original Bench were available.  The matter came 

to this Court and this Court after referring to Order XLVII  Rule 5 

of CPC and Rule 5 of High Court of Karnataka Rules, 1959 and 

taking note of the fact that the Chief Justice of the Karnataka High 

                                                             
3  (2011) 15 SCC 330 
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Court had passed an order that the review petition be listed as per 

roster held as follows :- 

“18. Order 47 Rule 5 of the Code and Chapter 3 Rule 5 of 

the High Court Rules require, and in fact mandate that if the 
Judges who made the order in regard to which review is 

sought continue to be the Judges of the Court, they should 

hear the application for review and not any other Judges 
unless precluded by death, retirement or absence from the 

Court for a period of six months from the date of the 

application. An application for review is not an appeal or a 
revision to a superior court but a request to the same court 

to recall or reconsider its decision on the limited grounds 

prescribed for review. The reason for requiring the same 

Judges to hear the application for review is simple. Judges 
who decided the matter would have heard it at length, 

applied their mind and would know best, the facts and legal 

position in the context of which the decision was rendered. 
They will be able to appreciate the point in issue, when the 

grounds for review are raised. If the matter should go before 

another Bench, the Judges constituting that Bench will be 
looking at the matter for the first time and will have to 

familiarise themselves about the entire case to know whether 

the grounds for review exist. Further, when it goes before 
some other Bench, there is always a chance that the 

members of the new Bench may be influenced by their own 

perspectives, which need not necessarily be that of the 

Bench which decided the case. 

 

19. Benjamin Cardozo’s celebrated statement in The Nature 
of Judicial Process, (pp. 12-13) is relevant in this context: 

“There is in each of us a stream of tendency, whether you 

choose to call it philosophy or not, which gives coherence to 

thought and action. Judges cannot escape that current any 
more than other mortals. All their lives, forces which they do 

not recognise and cannot name, have been tugging at them—

inherited instincts, traditional beliefs, acquired convictions; 

… In this mental background every problem finds its setting. 
We may try to see things as objectively as we please. 

Nonetheless, we can never see them with any eye except our 

own.” 

20. Necessarily therefore, when a Bench other than the 
Bench which rendered the judgment, is required to consider 
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an application for review, there is every likelihood of some 
tendency on the part of a different Bench to look at the 

matter slightly differently from the manner in which the 

authors of the judgment looked at it. Therefore the rule of 
consistency and finality of decisions, makes it necessary that 

subject to circumstances which may make it impossible or 

impractical for the original Bench to hear it, the review 

applications should be considered by the Judge or Judges 
who heard and decided the matter or if one of them is not 

available, at least by a Bench consisting of the other Judge. 

It is only where both Judges are not available (due to the 
reasons mentioned above) the applications for review will 

have to be placed before some other Bench as there is no 

alternative. But when the Judges or at least one of them, 
who rendered the judgment, continues to be members or 

member of the court and available to perform normal duties, 

all efforts should be made to place it before them. The said 
requirement should not be routinely dispensed with.” 

 

38. A perusal of the above judgment leaves no manner of doubt 

that this Court has held that in terms of Order XLVII Rule 5 of CPC,  

a review should normally be heard by the same Bench which 

passed the original order.  We may reiterate the reasons given by 

this Court.  These are :- 

1) The judges who heard the matter originally have applied their 

mind and would know best the facts and legal position; 

2) They will be in the best position to appreciate the matter in 

issue when a review is filed; 

3) If the matter goes before another Bench that Bench will have 

to virtually hear the matter afresh; 
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4) Most importantly, when the matter goes to a new Bench the 

members of the new Bench may go by their own perspective and 

philosophy which may be totally different to that of the Bench 

which originally heard the matter. 

We may again re-emphasize that judicial discipline, judicial 

traditions and consistency in pronouncements require that the 

Bench which heard the matter originally should hear the review 

petition unless it is virtually impractical for the original Bench to 

hear the matter, or where the members of the original              

Bench recuse. 

 

39. Another ground raised is that the statutory appeal was already 

pending in this Court against the original order when the review 

application was taken up for hearing.  It is contended, on the basis 

of Order XLVII Rule 1(2) of CPC, that review application should not 

have been taken up for hearing because the original applicant could 

have before this Court taken up all the points which he had taken  

in his review application.  It is also contended that this is not a case 

where there is an error apparent on record and as such the power 

of review could not have been exercised.  As far as the facts of this 
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case are concerned we are clearly of the view that the original 

applicant could have raised all issues which he raised in review 

application even by filing a counter affidavit in the appeal filed by 

the project proponent or by challenging the original order in this 

Court as he has done now.  In this context, once this Court was 

seized of the matter and all issues were being urged, the NGT 

should not have proceeded to hear the review application. 

 

40. We may add that on 21.12.2016, the review application itself 

was listed before the Bench of Dr. Justice Jawad Rahim and Dr. 

Ajay A. Deshpande, which adjourned the matter to 25.01.2017 to 

hear it regarding maintainability of the review application in view of 

the statutory appeal provided under the National Green Tribunal 

Act, 2010.  However, the matter got listed before the other Bench 

and on 25.07.2017, the said Bench considered this objection raised 

by the project proponent in terms of Order XLVII Rule 1 of the CPC 

and the Bench held as follows: 

“Having perused the record, we find that the Appellant is 

seeking quashing of the order of compensation in totality 

and the Review Applicant is seeking enhancement of the 
compensation granted by the Tribunal.  We do not see any 

commonality in the grounds resorted to by the Applicant and 

Appellant in the said Appeal.  Exception to Sub-clause 2 of 
Order 47 Rule 1 of Code of Civil Procedure, therefore, does 
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not come to the help of Respondent No.9.  We are, therefore, 
of the considered opinion that the Review Application is 

maintainable.  Plea of non-maintainability of the Review 

Application is rejected.” 

 

41. We are of the view that the aforesaid finding is incorrect.  The 

project proponent had not only challenged the original order of the 

NGT on the ground that he had not violated the EC but also on the 

ground that the damages awarded were highly excessive.  Therefore, 

the question that what should be the extent of damages was 

specifically before this Court.  We are therefore, clearly of the 

opinion that the Bench hearing the review application erred in 

holding that the review application was maintainable despite the 

appeal pending before this Court.  

 

42. We may also note that the Bench which heard the review has 

rejected all other grounds of review mainly on the ground that there 

is no error apparent on the face of the record but has only dealt 

with the issue of enhancement of damages to be imposed on the 

basis of ‘Carbon Footprint’ relying on the affidavit dated 

18.05.2016.  The Bench noted that this affidavit had not been taken 

into consideration by the earlier Bench.  How could the latter Bench 
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hearing the review application know whether any reference was 

made to this affidavit at the time of original hearing or not?  In fact, 

the project proponent urges that this affidavit was never filed on 

18.05.2016.   

 

43. Here, it would be pertinent to mention that according to the 

original applicant he was given oral permission by the Bench to file 

such an affidavit on 23.02.2016.  We have perused the order dated 

23.02.2016 and find that it makes no mention of any such request 

being made.  If there is no such request then the question of issuing 

an oral direction to file such an affidavit does not arise.  We may 

also add that after 23.02.2016, the matter was listed on numerous 

occasions i.e. 16.03.2016, 05.04.2016, 18.04.2016, 22.04.2016, 

02.05.2016 and 05.05.2016 before the NGT.  In none of the orders 

there is any reference to Carbon Footprint or to any affidavit to be 

filed by the original applicant.  If an oral permission had been given, 

obviously the original applicant would have either filed an 

application or would have made a request that he wants to file such 

an affidavit. 
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44. The affidavit in question is dated 18.05.2016 and it is alleged 

that it was filed on 18.05.2016.  The matter was listed for hearing 

on 19.05.2016 on which date also there is no reference to any such 

affidavit.  It would be pertinent to note that in between the project 

proponent had filed an M.A. No. 389 of 2016 before the Principal 

Bench stating that an interim order dated 23.12.2015 had been 

passed against it and the matter was not being heard and, 

therefore, it may be heard by a Bench presided over by Dr. Justice 

Jawad Rahim, who apparently was holding Court in the Pune 

Bench at that time and the Principal Bench allowed the same on 

02.05.2016 directing that the matter be listed before the Bench 

presided over by Dr. Justice Jawad Rahim.  On 19.05.2016, the 

original applicant sought time stating that he had filed review 

application against the order dated 02.05.2016 before the Principal 

Bench praying that the matter should be heard by the earlier Bench 

presided over by Justice U.D. Salvi and, therefore, the matter could 

not be heard by Dr. Justice Jawad Rahim on that day and was 

further adjourned to 23.05.2016.  There is no reference to Carbon 

Footprint in the order dated 19.05.2016.  On 23.05.2016, the 

matter was heard by the Bench presided over by Dr. Justice Jawad 
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Rahim and the orders reserved.  In this order also there is no 

reference to the affidavit with regard to Carbon Footprint.  If the 

filing of the affidavit would have been brought to the notice of the 

Bench, it would have recorded in the order that some fresh affidavit 

had been filed.  Subsequently, the project proponent, who is the 

contesting respondent, filed an application on 20.07.2016 praying 

that in the meantime he had obtained permission of the 

Environment Department and the SEIAA to which we have adverted 

hereinabove. 

 

45. The original applicant sought time to file counter affidavit.  

The matter was adjourned to 28.07.2016 for re-hearing deleting the 

same from reserved list since there were subsequent developments.  

On 28.07.2016 the matter was got adjourned to 02.08.2016 on 

which date some execution application for implementation of the 

interim orders was taken up and direction was issued to the PMC.  

The matter was again taken up on 08.08.2016, 19.08.2016 and 

24.08.2016 when the hearing was closed and judgment was 

pronounced through video conferencing on 27.09.2016.  In none of 

these orders any mention was made for Carbon Footprint or to the 
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affidavit on the basis of which the review application was filed.  On 

23.05.2016 the project proponent filed reply to the affidavit dated 

18.05.2016 filed by the original applicant in which they raised 

objections that such affidavit was not filed on 18.05.2016 and the 

copy of the same was handed over to them on 20.05.2016 and the 

original applicant had no permission to file such an affidavit.  All 

these disputed issues as to whether such an affidavit was filed with 

the permission of the Court or it was referred to in the first hearing 

or in the second hearing could only be decided by the Bench which 

had heard the matter on 23.05.2016 or on 24.08.2016 on which 

dates the original application was reserved for orders.  

 

46. We are of the considered view that the review application 

should have been heard by a Bench headed by Dr. Justice Jawad 

Rahim who was admittedly available and in fact continues to be a 

member of the NGT.  Therefore, we are constrained to set aside the 

order passed in Review Application No.35 of 2016 dated 08.01.2018   
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Is Demolition the only answer?: 

47. The next issue which arises is that what we should do with the 

construction.  A large number of flats are already occupied and a 

large number of persons have paid money for occupying these flats.  

Learned counsel appearing for those persons who have purchased 

the flats urged that the flats should not be demolished otherwise 

they shall be put to great monetary loss.  As pointed out above now 

there are 807 flats and 117 shops which are either constructed or 

under construction.  These flats are 1, 1.5 and 2 BHK flats and 

small shops and offices.  The project proponent has already taken 

money from these persons and a large number of flats and shops 

have already been occupied and even where the remaining flats and 

shops are not occupied, persons belonging to the middle class have 

invested their life’s earnings in this project.  Keeping in view the 

interest of these third parties who were not parties before the NGT, 

we are of the view that in the peculiar facts and circumstances of 

the case, demolition is not the answer.  This would put innocent 

people at loss.  Normally, this Court is loathe to legalize illegal 

constructions but in the present case we have no option but to      

do so. 
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48. We hasten to clarify that the project proponent cannot be 

permitted to build any more flats.  What we are permitting him to 

do is to only complete construction of 807 flats, 117 shops/offices 

and cultural centre including the club house.  We make it clear that 

he shall not be allowed to build the two buildings in which he was 

to construct 454 tenements, and will obviously have to return the 

money with interest at the rate of 9% per annum to the individual(s) 

who have invested in the same.  There is no equity in favour of 

these persons since the plan to raise this construction was 

submitted only after 2014 when the validity of the earlier EC had 

already ended.  Therefore, though we uphold the order of the NGT 

dated 27.09.2016 that demolition is not the answer in the peculiar 

facts of the case, we also make it clear that the project proponent 

cannot be permitted to build nothing more than 807 flats, 117 

shops/offices, cultural centre and  club house. 

 

Whether the Original Applicant is entitled to Special Damages: 

49. On behalf of the original applicant various issues were raised 

before us which had not been raised before the NGT and find no 
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mention either in the original order or even in the order under 

review.  We are not considering those issues.  It was urged that the 

project proponent has reduced the area of Cultural Centre.  This 

averment is not correct as pointed by senior counsel appearing for 

the Union of India.  The development plan is not only for the area 

under the project but covers a much larger area where more than 

one builder and projects may be involved.  It is not the 

responsibility of only one builder to provide the entire community 

services and these have to be provided pro rata by all developers of 

projects in the area.  It was also alleged that the builder had built 3 

basements which are illegal.  On the other hand it was contended 

by the learned senior counsel for the project proponent that one of 

the basements has already been blocked and the other two 

basements shall also not be put in use and  would be completely 

blocked off.  We make it clear that PMC and SEIAA will ensure that 

the project proponent blocks the basements in such a manner that 

they can never be put to any use. Another argument raised by the 

original applicant was that the project proponent had stated that 

though he would not use any ground water, however it has utilized 

the ground water and violated the condition of the EC.  Reliance is 
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placed on certain photographs showing water being pumped.  On 

the other hand on behalf of the project proponent it has been urged 

that this water was being pumped out from the excavated area 

when the building was built and the water level had risen.  We 

cannot decide this disputed question of fact in these proceedings.   

 

50. We may also point out that in this case the original applicant 

has tried to project the case as if he is filing the case in the public 

interest and has prayed for certain general directions.  He has also 

claimed special damages for himself.  The main grievance of the 

original applicant is with regard to the violation of the EC and 

according to him these violations started in the year 2009.  The 

original applicant had applied for a flat in the project in question 

and had issued notice to the project proponent on 21.10.2011 

about deficiency in service.  This notice was replied to on 

17.11.2011.  Thereafter, the original applicant filed Consumer 

Complaint No. 95 of 2012 on 22.02.2012.  This complaint was 

decided on 20.11.2014.  Thereafter, the order of the District 

Consumer Disputes Redressal Forum was challenged before the 

State Consumer Redressal Commission both by the project 
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proponent and original applicant in February, 2015.  It appears 

that thereafter there were complaints and counter complaints filed 

by the parties  against each other and the project proponent filed a 

civil suit for defamation against the original applicant on 

02.12.2015 and it was only thereafter on 07.12.2015 an application 

was filed in the NGT by the original applicant.  We are highlighting 

these facts only to emphasize the fact that this litigation is 

obviously not a Public Interest Litigation.  Therefore, the claim of 

the original applicant to award him special damages cannot be 

accepted. 

 

Quantification of damages: 

51. We need to decide and re-assess the issue of damages since 

the original applicant has also challenged the original order of the 

NGT.  While assessing the damages we may note certain facts:- 

1) The EC was granted on 04.04.2008 but construction 

commenced after issuance of consent to establish dated 20.06.2009 

and the EC would be valid for a period of 5 years from the date of 

such consent, i.e. upto 19.06.2014; 
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2) The EC dated 04.04.2008 was granted for construction of built 

up area 57,658.42 sq.mtrs., whereas admittedly, as of now the 

constructed built up area is 1,00,002.25 sq. mtrs..  Therefore, there 

is clear-cut violation of the terms of the EC; 

3) Any construction raised after 19.06.2014 is without any EC 

especially since we have held that EC granted on 20.11.2017 is 

invalid. 

 

Carbon Footprint: 

52. The main case of the original applicant is that the damages 

should be assessed on a scientific basis by calculating the damage 

caused to the environment by the project proponent on the basis of 

‘Carbon Footprint’.  In the absence of detailed submissions, we find 

ourselves totally unequipped to go into this aspect of the matter.   

 

53. In the original application filed by the original applicant before 

the NGT, there is no reference to Carbon Footprint.  Even when 

evidence was initially led, no reference was made to the same.  The 

concept of Carbon Footprint was introduced by the original 
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applicant only in his affidavit dated 18.05.2016.  In fact, according 

to the project proponent this affidavit was not even filed on 

18.05.2016.  It appears to us that there is no order of the NGT 

specifically permitting the original applicant to file such an affidavit.  

The submission of original applicant is that he was orally permitted 

to file the same.  These disputed questions would have been only 

decided by the Original Bench and, therefore, we have already set 

aside the order passed in the review application dated 08.01.2018.   

 

54. Courts cannot introduce a new concept of assessing and 

levying damages unless expert evidence in this behalf is led or there 

are some well established principles.  We find that no such 

principles have been accepted or established in the present case.  

When there are no pleadings in this regard we fail to understand 

how the concept of Carbon Footprint can be introduced after 

evidence has been closed, at the stage of arguments.  We cannot 

assess the impact in actual terms and, therefore, we can only 

impose damages or costs on principles which have been well settled 

by law.   
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55. We may also note that the method to which the original 

applicant referred to is not part of any law, rule or executive 

instructions.  This method is no doubt used to compensate and 

impose damages on nations but we cannot apply this method while 

imposing damages on a person who violates the EC.  We may also 

add that the calculation made by the original applicant in his 

affidavit dated 18.05.2016 filed before the NGT are based on 

assumptions some of which we have not found to be correct  

namely – (1) use of ground water; (2) reduction of Cultural Centre 

space; (3) construction of basements etc.. 

  

56. We may make it clear that we are not laying down the law that 

damages cannot be assessed on the basis of Carbon Footprint.  In a 

case where expert evidence in this behalf is led or on the basis of 

empirical data it is established that by applying the principles of 

Carbon Footprint damages can be assessed, the Court may, in the 

facts and circumstances of the case, rely upon such data but, in the 

present case, there is no such reliable material. 
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57. Having held so we are definitely of the view that the project 

proponent who has violated law with impunity cannot be allowed to 

go scot-free. This Court has in a number of cases awarded 5% of 

the project cost as damages.  This is the general law.  However, in 

the present case we feel that damages should be higher keeping in 

view the totally intransigent and unapologetic behaviour of the 

project proponent.  He has maneuvered and manipulated officials 

and authorities.   Instead of 12 buildings, he has constructed 18;  

from 552 flats the number of flats has gone upto 807 and now two 

more buildings having 454 flats are proposed.  The project 

proponent contends that he has made smaller flats and, therefore, 

the number of flats has increased.  He could not have done this 

without getting fresh EC.  With the increase in the number of flats 

the number of persons, residing therein is bound to increase.  This 

will impact the amount of water requirement, the amount of 

parking space, the amount of open area etc..  Therefore, in the 

present case, we are clearly of the view that the project proponent 

should be and is directed to pay damages of Rs.100 crores or 10% 

of the project cost whichever is more.  We also make it clear that 

while calculating the project cost the entire cost of the land based 
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on the circle rate of the area in the year 2014 shall be added.  The 

cost of construction shall be calculated on the basis of the schedule 

of rates approved by the Public Works Department (PWD) of the 

State of Maharashtra for the year 2014.  In case the PWD of 

Maharashtra has not approved any such rates then the Central 

Public Works Department rates for similar construction shall be 

applicable.  We have fixed the base year as 2014 since the original 

EC expired in 2014 and most of the illegal construction took place 

after 2014.  In addition thereto, if the project proponent has taken 

advantage of Transfer of Development Rights (for short ‘TDR’) with 

reference to this project or is entitled to any TDR, the benefit of the 

same shall be forfeited and if he has already taken the benefit then 

the same shall either be recovered from him or be adjusted against 

its future projects.  The project proponent shall also pay a sum of 

Rs. 5 crores as damages, in addition to the above for contravening 

mandatory provisions of environmental laws. 

 

58. Normally, this Court is not inclined to grant ex post facto EC.  

However, in the peculiar facts of this case we direct that once the 

project proponent deposits the amount of damages as directed by 
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us then the project proponent may approach the appropriate 

authority for grant of EC.  The authority may impose such 

conditions for grant of EC as it deems necessary.   

 

Findings and Directions: 

59. We summarise our findings and directions as follows: 

 

(i) That built up area under the notification of 

14.09.2006 means all constructed area which is not open 

to the sky; 

 

(ii)  Built up area under the notification of 04.04.2011 

means all covered area including basement and service 

areas; 

(iii) The communication dated 07.07.2017 is totally 

illegal and accordingly quashed; 

(iv) The original application cannot be treated as a 

public interest litigation; 

(v) We are not taking note of the allegations levelled 

against the individuals who have not been arrayed as 

parties; 
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(vi) That the order dated 27.09.2016 of the NGT is 

upheld except in so far as Direction No. 1 is concerned; 

 

(vii) The order in review application passed by the NGT 

on 08.01.2018 is held to be totally illegal and is 

accordingly set aside; 

 

(viii) We uphold the original order dated 27.09.2016 

holding that the construction raised by the project 

proponent was in violation of the environmental clearance 

granted to it on 04.04.2008.  We uphold the fine imposed 

upon the PMC and the direction given to the PMC to take 

appropriate action against the erring officials.  We also 

uphold the direction given to the Chief Secretary to the 

State of Maharashtra and in addition, direct that the Chief 

Secretary to the State of Maharashtra shall look into the 

conduct of the official holding the post of Principal 

Secretary (Environment) to the Government of 

Maharashtra on 27.09.2016 and will submit his report to 

the NGT within three months from today; 
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(ix) We impose damages of Rs.100 crores or 10% of the 

project cost, whichever is higher on the project proponent 

and in addition thereto, project proponent will pay Rs.5 

crores as levied by the NGT in its order dated 27.09.2016; 

 

(x) Project proponent shall not be permitted to raise 

construction of two buildings having 454 tenements; 

 

(xi) We direct that the project proponent shall only be 

permitted to complete construction of a total 807 flats, 117 

shops/offices and cultural centre including club house; 

 

(xii) The project proponent will only be permitted to seek 

environmental clearance for completion of the project 

subject to payment of costs in the aforesaid terms and it 

may be granted ex post facto environmental clearance in 

the peculiar facts of the case, on such terms and 

conditions as the environmental authority deems fit and 

proper; 

 
(xiii) The project proponent is granted six months’ time to 

deposit the amount of damages imposed in terms of 
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direction no. (ix) supra in the Registry of this Court.  In 

case the project proponent does not deposit the amount 

within six months then all the assets of the project 

proponent i.e. M/s. Goel Ganga Developers India Pvt. Ltd. 

as well as its Directors shall be attached and the amount 

of damages shall be recovered by sale of those assets.  It is 

further directed that in case this amount is not deposited 

within the period of six months then the 

licence/registration/permission granted to M/s. Goel 

Ganga Developers India Pvt. Ltd. to develop any “real 

estate project” within the meaning of the Real Estate 

(Regulation and Development) Act, 2016 shall be cancelled 

and the project proponent i.e. M/s. Goel Ganga Developers 

India Pvt. Ltd. and its Directors shall not be granted 

permission to develop any “real estate project” under the 

Real Estate (Regulation and Development) Act, 2016 

without permission of this Court.   

(xiv) The matter be listed on 22.10.2018 for issuing 

appropriate directions as to how the amount of damages 

are to be utilised;  
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60. All the appeals are disposed of in the aforesaid terms.  Pending 

application(s) if any, shall also stand disposed of. 

 

 

………………………………..J. 

(Madan B. Lokur) 

 

 

 

…………………………………J. 

(Deepak Gupta) 

New Delhi 

August 10, 2018 
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REPORTABLE

IN THE SUPREME COURT OF INDIA 
CIVIL APPELLATE JURISDICTION

I.A. NO.64665 OF 2019
IN

CIVIL APPEAL NO. 10854 OF 2016

M/S. GOEL GANGA DEVELOPERS
INDIA PVT. LTD.        … Applicant (s)

Versus

UNION OF INDIA THROUGH SECRETARY
MINISTRY OF ENVIRONMENT 
AND FORESTS & ORS.                                            …Respondent(s)

O R D E R 

The only   issue  involved  in  this  application  is  whether  non­

consideration of a judgment delivered by a three­Judge Bench in

Re: Construction of Park at Noida Near Okhla Bird Sanctuary

& Ors.1,  hereinafter referred to as  ‘NOIDA Park case’, has led to

1 (2011) 1 SCC 744
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wrong conclusions by this Court with regard to the interpretation of

built   up   area   in   terms   of   Item   No.   8   of   the   Schedule   of   the

Environment   Impact   Assessment   (EIA)   Notification   dated

14.09.2006.     The   relevant   portion   of   the   notification   reads   as

follows:

(1) (2) (3) (4) (5)
8 Building/Construction   projects/Area

Development projects and Townships
8(a) Building   and

Construction
projects

>20000   sq.
mtrs.   And
<1,50,000   sq.
mtrs. Of built­
up area#

#(built up area
for   covered
construction;
in   the  case  of
facilities   open
to   the   sky,   it
will   be   the
activity area)

8(b) Townships
and   Area
Development
projects

Covering   an
area  >50   ha
and   or   built
up   area
>1,50,000   sq.
mtrs. ++

++All   projects
under   Item
8(b)   shall     be
appraised   as
Category B1.

While interpreting this clause, one of us (Deepak Gupta, J.)

held as follows:

“13. From   a   bare   perusal   of   the   two   hash   tags   (#)   in
Column 4 and 5 of Item 8(a), it is apparent that what is shown
under Column 5 is actually a continuation of Column 4 and
basically it describes or defines ‘built up area’ to mean covered
construction and if the facilities are open to the sky, it will be
taken to be the activity area.  This by itself clearly shows that
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under the notification of 2006, all constructed area, which is
covered and not open to the sky has to be treated as ‘built up
area’.  There is no exception for non­FSI area. 

14.   Indeed,   the   concept   of   FSI   or   non­FSI   has   no
concern or connection with grant of EC.   The same may be
relevant for the purposes of building plans under municipal
laws and regulations but it has no linkage or connectivity with
the grant of  EC.   When EC is  to be granted, the authority
which has to grant such clearance is only required to ensure
that the project does not violate environmental norms.  While
projects and activities, as mentioned in the notification, may
be allowed to go on, the authority while granting permission
should ensure that the adverse impact on the environment is
kept to the minimum.   Therefore, the authority granting EC
may lay down conditions which the project proponent must
comply with.  While doing so, such authority is not concerned
whether   the area  to be constructed  is  FSI  area or non­FSI
area.     Both   will   have   an   equally   deleterious   effect   on   the
environment.  Construction implies usage of a lot of materials
like sand, gravel,  steel,  glass,  marble etc.,  all  of  which will
impact the environment.  Merely because under the municipal
laws some of this construction is excluded while calculating
the  FSI   is  no   ground   to  exclude   it  while   granting   the  EC.
Therefore, when EC is granted for a particular construction it
includes both FSI and non­FSI areas.  As far as environmental
laws   are   concerned,   all   covered   construction,  which   is  not
open to the sky is to be treated as built up area in terms of the
EIA Notification dated 14.09.2006.” 

The contention raised on behalf of the applicant is that since

the   three­Judge  Bench  had   in   Para   84   of   the   judgment   in   the

NOIDA   Park   case  observed   that   the   EIA   Notification   dated

14.09.2006   calls   for   a   close   second   look   by   the   authorities

concerned   especially   in   respect   of   the   projects/activities   falling
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within   the  ambit   of   Items  8(a)   and  8(b)   of   the  Schedule   to   the

Notification which need to be described with greater precision and

clarity and the definition of built up area with facilities open to the

sky needs to be freed from its present ambiguity and vagueness, the

two­Judge Bench which delivered the judgment was bound by this

judgment of three­Judge Bench and could not have held that the

Notification  dated  14.09.2006  clearly   shows   that  all   constructed

area which is covered and not open to the sky, has to be treated as

built up area.  

Though the observations in Para 84, at first blush, support the

contention   of   the   applicant,   one   has   to   appreciate   the   factual

background in which these observations were made.  In the NOIDA

Park case, this Court was asked to intervene and halt a project in

which a huge park was being constructed.  As far as Item 8(a) of the

Schedule   to   the   EIA   Notification,   2006   is   concerned,   the

contentions in this regard start from Para 38.  The MoEF took the

stand that no environmental clearance was required because the

project area was 33.43 hectares, which was less than 50 hectares
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and the built  up area was 9542 sq.  mtrs.,  which was  less  than

20,000 sq. mtrs.  

It was contended on behalf of the petitioners and the amicus

curiae that the project would fall under Section 8(a) because though

the covered construction of the project was only 6999.50 sq. mtrs.,

the project by its very nature provided facilities open to the sky and

the whole  of   this  open area,  which was activity  area,  should  be

treated   as   the   built   up   area.     The   park   consisted   of   certain

constructed structures like pathways, walkways, statues, fountains,

etc. which were open to the sky and treated as activity area.   The

contention   of   the   amicus   curiae   and   the   petitioners   who   were

objecting to the project was that the construction which was open

to the sky and was to be treated as activity area should also be

considered as part of the built up area.

The main dispute in the  NOIDA Park case was whether the

project was a building and construction project or a township and

area development project.  This Court held that this was a township

and area development project.   While considering this dispute the
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Court felt that there was some ambiguity.  This issue did not arise

in the case in hand.  The second point urged before the Court was

that the facilities open to the sky i.e. the activity area should also be

included in the built up area and it was this confusion which the

court wanted the Central Government to settle.  No party had raised

any contention  in the  NOIDA Park case  about the covered area

being  built  up area.    All   the  parties  were  ad  idem  that  covered

construction was built up area and the Court also held so.  

This  Court   in  this   judgment has  only  held  that  all  covered

construction   shall   be  deemed   to  be  built  up  area  and   that   the

municipal   laws   regarding  Floor  Space   Index   (FSI)   or  Floor  Area

Ratio   (FAR)  have  no   relevance.    This   issue  did  not  arise   in   the

NOIDA     Park case. 

Therefore,  in our opinion, the earlier  judgment will  have no

impact on the present case.  

Reference was also made to Notification dated 04.04.2011 and

the Clarification dated 07.07.2017.  These have already been dealt

with in the judgment dated 10.08.2018 and those were not points of
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issue in the NOIDA Park case.  Therefore, we find no merit in the

application and the same is dismissed accordingly.  

…………………………………J.
(Deepak Gupta)

………………………………..J.
(Aniruddha Bose)

New Delhi
September 11, 2019
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